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PREFACE 



In the spring of last year, the liberality of Mr. 
Amos, the learned Professor of English Law in 
the University of London, afforded me the oppor- 
tunity, during his absence from town, of deliver- 
ing, at that institution, a short course of lectures 
on the Law of Principal and Surety; the favourable 
reception of which by the class, as well as some 
testimonies of approbation from friends who had 
read a brief sketch of them in the Legal Observer, 
encouraged me to attempt the more important 
task of this publication. Sensible of its defects, 
I intreat for it, from the learned, that generous 
consideration which well becomes readers, who 
cannot but be aware of the difficulty of the subject. 
Besides the defects, however, arising from this 
cause, there are others to which no favour is due, 
and I will myself unmask them, preferring any 
blame to the imputation of incapacity, which I 
should think I incurred, were I really, or did I 
seem blind to them; — I allude to defects of 
arrangement, or a confusion, occasionally, under 
one title, of topics dissimilar. The defects of this 
kind have arisen from additions made after the 
manuscript was sent to the printer; but I trust 
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VI PREFACE. 

they will be found to bear an inconsiderable pro- 
portion to the merits of the general execution, 
upon which I have bestowed great pains and 
labour; far greater, indeed, than the reader will 
imagine, who is not himself conversant with law 
cases, or aware of the very crude, and often 
scarcely intelligible, and always prolix manner, 
in which they are reported. 
• One part of my plan has been, to divest every 
case, as much as possible, of technicalities and 
statements of procedure; so that, whether the 
reader has studied equity or common law, or not 
even either, he may still have no diflSculty in 
learning the law upon the subject. 

There is one respect in which this work will, 
perhaps, be thought peculiar. In general, the 
law author confines himself to exposition, only 
desiring to make a compilation of extant decisions, 
with a slight discrimination of those which are 
questionable, and without investigation into ge- 
neral principles : and undoubtedly many works 
of the kind are extensively usefu). Not neglect- 
ing the objects of this plan, I have endeavoured 
to combine with it original criticisms ; these, how- 
ever, I have confined to questions, the importance 
of which seemed an excuse for the expression of 
private opinion. 

Should this treatise be received favourably, it 
is my intention in a short time to publish one, 
upon a similar plan, on the Law of Principal and 
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Agent, to be followed, I hope by a series, on 
other branches of the private commercial law of 
England, and eventually to be put in an institu- 
tional form, as a more extensive organ of instruc- 
tion in this division of law than any at present 
existing. 

WILLIAM THEOBALD. 

1, Inner Temple Lane, 
February, 1832. 



ERRATA. 

Page 9, line 24, for testimonial {a) proof, ttad oral proof. 

^— 33, — 22, for Walton, assignee of J. N. & M. W. D. «. Dodson, 

bankrupts, read Walton, assignee of J. N. & 
M. W. D., bankrupts, v. Dodson. 

35, — 3 of note, for The mercantile world, probably, would 

maintain this judgment to be proper, yet I cannot 
help thinking that in the English Courts the case, 
read *' I think that in the English Courts this 
case'' &c., suppressing the previous remark. 

89, note, for Male v. Wells, read Merle r. Wells. 

97, foir (o) post, read (a) post 1 00. 

204, line 1 3, for remove, read reserve. 

221, " Of the Appropriation of Payments," intended to be a 

separate chapter, and not intended for this place. 

233, line 3, to Copis v. Middleton, add also Jones v. Davids, 4 

Rep. 277. 

— — 252, " Rights of the Surety with Relation to the Creditor," intended 
to be a separate chapter. 

(«) Parol, the word in ordinaiy use to denote what is oral, may, wlien adjected to the 
word agreement, denote either an oral or a written agreement; being, therefore, according 
to tliis usage, ambiguous, I have avoided it, and inadvertently have substituted testi- 
monial (a word evidently misapplied in the instances to which J alluded) instead of oral. 
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TREATISE 



ON THE 



LAW OF PRINCIPAL AND SURETY. 



CHAPTER I. 

Of the Contract op Surety. 

1. 1 HE contract of surety takes place when one person, 
to obtain some trusty confidence, or credit for another,* 
engages to be answerable for him. 

This contract is defined by Pothier {a) to be a contract 
by which a person obliges himself, on behalf of a debtor 
to a creditor, to pay him either the whole or part of what 
is due from such debtor, and by way of accession to his 
obligation. 

By Mr. Fell (6) it is defined as follows: — 

A guarantie is a promise to answer for the payment of 
some debt, or the performance of some duty, in case of 
the failure of another person, who is in the first instance 
liable to such payment or performance. 

2. A person may accede as surety to other obligations 

(a)Lecautionnementestuncon- Fidejussor est, qui alieno ere- 
trat par lequel quelqu'un s'oblige ditori id quod ei debetur promittit, 
pour un d^biteur envers le cr^an- stipulatione interveniente, et eo 
cier, a lui payer en tout ou en animo ut debitoris obligati6ni ac- 
partie ce que ce d^biteur lui doit, cedat. — Pond. 1. 46, tit. 1, de Fide- 
en acc^dant a son obligation. — jussoribus et Mandatoribus, 1 . 
Draitt des Obligations, par. ii. (b) Treatise on the Law of Mer- 
chap. 6, s. 1, 365. cantile Guaranties, p. 1. 

B 
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besides those which are for the payment of money, or 
other contracts besides those the principal parties to which 
are properly denominated debtor and creditor. And 
therefore the definition of Pothier, as it appears in the 
above translation (a), is too narrow. But Pothier uses 
the word pay in the more extensive sense of the Latin 
solvere (i), and debiteur and crediteur are susceptible of a 
corresponding application. The definition of Mr. Fell 
avoids this defect, but it contains an obvious pleoaasm ; 
for, what is the payment of a debt, but the performance 
of a duty of a particular kind ? Both definitions, however, 
are in the main correct, and equally with the first suggest 
the observations or corollaries which follow. 



CoroUaries. 

1. The obligatio(» of the surety being accessory to the 
obligation of some person who is the principal debtor, it 
is of its essence that there should be a valid obligation of 
a principal debtor. The nullity of the principal obli- 
gation necessarily induces the nullity of the accessory. 
Without a principal there can be no accessory. 

2. By becoming surety a person does not exonerate the 
principal debtor (c), but merely contracts a liability ac- 
cessory (or collateral {d)) to that of the principal debtor. 



(a) Taken from the translation 
of the Traits des Obligations, by 
William David Evans, Esq. 2 vol. 
8vo. Lond. 1806. 

(6) Solution IS verbum pertinet 
ad omnem liberationem quoquo 
modo foctam. 

Solvere dicimus eum qui fecit 
quod £acere permisit.*^ Pane?. 1. 50, 
1. 16, L. 202. 

(r) In White v. Cuyler, 6 T. R. 
176 ; S.Cl £sp. 200 ; it appears 
that a Mr. Low had joined the de- 
fendant's wife in a contract under 



seal for the payment of a sum of 
money, for which the defendant was 
himself liable by an implied as- 
sumpsit as principal debtor. Mr, 
Lowy therefore, was only a surety ; 
and Lord Kenyan , C. J., said, 
" With regard to Low, the con- 
tract of a guarantee or surety under 
seal does not by operation of law 
extinguish the debt of the princi- 
pal." 

{d) Of the two terms* accessory 
and collateral* the latter is more 
in common use, but I prefer the 
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3. The surety is obliged for the same thing as the 
principal debtor. The practical use of this corollary is 
illustrated in Read v. Nash {a). In that case the question 
was, whether the engagement upon which the defendant 
was sued was within the Statute of Frauds; and the Court 
considering this to depend on whether it was a guarantie 
or an original {promise, remarked, in proof of its not being 
a guarantie, that Johnson, the perscm in whose favour it 
was made, was not liable for the particular debiy damages 
or costs promised to be paid by the defendant. In other 
words, the defendant, not being obliged for the same thing 
as Johnson, was not his surety. In another case (6) also, 
where the defendant, an attorney, engaged for a particular 
act to be done by his client, and it was argued he was 
a surety for his client, the Court said, " he cannot be 
considered as a surety, for his client was not bound by 
the arrangement.'* 

4. The obligation of the surety, as such, cannot exceed 
that of the principal debtor {c). The surety may be 
obliged for less than the debtor, but one who obliges 
himself in favour of another for more than the other i« 
obliged for, is not a surety. 

5. The obligation of the surety being accessory to that 
of the principal debtor, it becomes extinct by the extinc- 
tbn of the latter {d). 

6» The surety being one who obliges himself on behalf 
of another, his obligation as surety is destroyed by his 
becoming himself the principal debtor (e). A man cannot 
be his own surety (J), 

former, as being more clearly sig- tinction of the Obligation of Sure- 

Bificant of the relation which the ty. 

contract of the surety bears to that (e) See poal, ibid, 

of the principal debtor. (/) It is surprising that so sen- 
Co) See pott, p. 33. sible a writer as the translator of 
(() IveiOfn Y. Conington, 1 B. & Pothier should have had so inade- 

€. 160 ; iS. C. 2 Dowl. & Ryl. 307. qoate an idea of the use and mean- 

(c) See pott, ing of the definition of the contract 

(d) See poUj Chfip. On the Ex- of surety, and its corollaries, as is 
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Of the Manner in which Subeties may contract. 

3. By the Statute of Frauds (a), " No action (6) shall 
be brought whereby to charge the defendant upon any 
special promise to answer for the debt> default, or mis- 



contained in the following remark: 
** The term caution or Jidejussor 
appears from the whole of this dis- 
cussion, to import a secondary en- 
gagement that another primary en- 
gagement shall be performed ; and 
many of the following corollaries 
seem to proceed upon an engage- 
ment made in a certain form, which 
from its general character and effect 
has the consequences stated. But 
I conceive it is not designed to 
state, that several of the engage- 
ments which are mentioned as not 
being susceptible of being con- 
tracted by sureties, cannot be sub- 
stantially contracted by one person 
for another in a different form/^ 
(Treat, on the Law of Obligations, 
translated by W. D. Evans, Esq. 
voL i. p. 228, n.(c).) Now, the 
corollaries distinguish, not quali- 
ties which belong merely to a cer- 
tain form of engagement, for the 
same form may occur in different 
classes of engagements, but such 
as are of the essence of this parti- 
cular class of engagements. Be- 
sides, the definition given by Po- 
thier is silent respecting the form 
of the engagement of surety, in 
which respect it differs from the 
definition in th6 Pandects, where 
this engagement is described to be 
stipulatione interveniente. The co- 
rollaries are simply deductions from 
the definition of the contract : they 



derive their authority, therefore, 
primarily from logic, and their title 
to be considered as law rests wholly 
on the supposition of law being a 
science ; nor can that law properly 
be called a science which rejects 
them. Tf an engagement is known 
to be one of suretyship, the corol- 
laries show some of its essential 
conditions and consequences. If, 
on the other hand, it is not known 
whether it is a contract of this kind, 
then, in connection with the defi- 
nition, they are criteria to establish 
either the a&mative or negative 
of the question. 

(a) 29 Car. 2, c. 3, s. 4. 

(6) But although this enactment 
prevents any action being brought 
upon a verbal guarantie, yet if such 
a guarantie has been executed, no 
action on the ground of the statute 
not having been complied virith 
will lie by the surety to recover 
back his money. See Shaw v. 
Woodcock, 7 B. & C. 73 ; S. C. 9 
Dowling & Ryland, 889. Which 
case was as follows : — Howard and 
Gibbs were the agents of the de- 
fendant as grantee of various an- 
nuities, and had allowed him to 
draw for some of them before they 
were paid by the grantors; and in 
the account delivered to him after- 
wards no intimation was given that 
the annuities continued unpaid by 
the grantors, or that he would be 
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carriage of another person^ unless the agreement upon 
which such action shall be brought, or some memorandum 
or note thereof, shall be in writing, and signed by the 
party to be charged therewith, or some other person 
thereunto by him lawfully authorized." 

In virtue of this enactment a verbal guarantie is not 
binding. 

4. The contract of surety, therefore, must be either by 
deed or in writing. Some writers would add, it might 
also be by recognizance. But a recognizance is not a 
contract, but rather the acknowledgment of one, with a 
view to its being converted immediately into a judgment 
against the recognizor. It is res judicata. The surety, 
however, it should be observed^ does not lose that cha- 
racter by having obliged himself by recognizance; the 
principles of his obligation, under every form, are the 
same; and the difference of form makes a difference only 
in the procedure and evidence by which he can obtain the 
benefit of those principles. 



CHAPTER II. . 

Of Mercantile Guaranties, or the simple Contract of 

Surety. 

5. By the common law (a) a consideration was necessary 
for every simple contract, whether it was verbal or writ- 
ten (6). The Statute of Frauds, in invaUdating verbal 



expected to repay them. From 
this the jury was left to infer that 
the defendant had been allowed to 
draw the annuities in pursuance of 
an agreement on the part of How- 
ard and Gibbs to be answerable 
for them; and the agreement being 
executed, the plaintiffs, assignees 
of Howard and Gibbs, were not 
allowed to avail themselves of any 
objection on the ground of the 



agreement not being in writing, 
or, which is the same thing, of 
proof not having been given of 
any such agreement in writing. 
See also Price v. Zeyfrt/m, Gow, 
N.P.C.109. 

(a) Rann v. Hughes, 7]Bro. P. 
C. 556; S. C. 7 T. R. 350, n. (a). 

(6) The case of bills of exchange 
and promissory notes affords an 
apparent rather than a real excep 
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contracts of guarantiee is confined simply to diat opem* 
tion, and alters none of the rules previously existing re^ 
specting written agreements; consequently, in a written 
agreement of guarantie a consideration is still necessary* 
I will therefore inquire, first, What is a sufficient con-' 
sideration for a guarantie? and, secondly, What is a suf- 
ficient agreement in writmg? 

Of the Cansideraiion* 

6« Whatever would be sufficient as a consideration in 
the case of any other kind of contract, is sufficient in the 
case of a guarantie. In general, any act of the nature of 
a benefit to the person who promises, or to any other 
person upon his request, or any act which is a trouble or 
detriment to him to whom the promise is made, is suf- 
ficient; and the amount of benefit, or of trouble or detri- 
ment, or its comparative value in relation to the promise, 
is indifferent. Thus, a forbearance to sue for a debt until 
half-past two o'clock of the same day, is a sufficient con- 
sideration for an agreement to pay it, made by a third 
person as its surety. And where a creditor had sued out 
a writ oi fieri facias ^ and delivered it to the sheriff^ and 
the defendant, a third person, promised to pay the debt 
and costs in consideration of the creditor's requesting the 
sheriff* not to execute the writ, it was held that the mere 
request to the sheriff* was a sufficient consideration, with- 
out any averi^ient of the sheriff"s compliance with it (a). 

7. But the act intended to be the consideration must 
be of some legal value. For instance, forbearance is not 
a sufficient consideration, if the person in whose favour it 
is exercised is clearly not liable to a suit or action, because 
iiji such a case forbearance is of no value. Therefore, 

tion to this rule, for an acceptor is tion^^icceptor liable even to third 

not liable to the drawer, unless the parties, unleie they have acquired 

acceptance w^ fpr value, or a con- the bill for some consideration* 
sideration; nor is an accommoda- (a) Pt</Z»»y.i$lfo/cei,2H.B1.312. 
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as an heir is liable upon the bond of bis ancestor only 
when the heirs are named in the bondi forbearance to sue 
the heir upon a bond in which he is not named, is not a 
sufficient consideration to support a promise either by 
himself (a) or by any other person as his surety. But 
forbearance^ if there is only a doubtful right of action, is 
sufficient (6). The consideration of a person's doing, or 
omitting to do, what he was under a previous legal obli- 
gation to do or omit doing, is of no legal value; and 
therefore would not be sufficient to sustain a promise (e). 

8. Definiteness and certainty, as opposed to the vague 
and general, are necessary in the terms of every consider- 
ation. Thus the stipulations of forbearance to sue for a 
time, or some time, or a little time, have been adjudged 
insufficient considerations (d) ; a time, some time, and a 
fitde time, being expressions which apply equally to an 
hour, a day, a year, or any shorter or longer period; 
and consistently with which the creditor might sue the 
next minute. Forbearance *^ for a reasonable time'' is, 
however, sufficient; because what is a reasonable time 
the Court or jury can determine. 

9. The consideration must, at the time the promise is 
made, be either wholly or in part executory: for instance, 
if a person promises in consideration of something to bb 
done, as in consideration of goods to be supplied, or 
credit to be given, it is an executory consideration, and 
sufficient: if in consideration of something already done, 
as of credit abeady given, or already agreed to be given, 
or of a debt already existing, it is an executed or past 

(a) Barber v. Fox, 2 Saund. R. (c) Harriiv. Watson, Peake, 72 ; 
135, (5th edit, by Patteson and StUkY. Meyrick, 2 Camp. 317. 
Williams). In the notes to this (d) See the cases referred to in 
case will be found Tery numerous Comyn's Digest, tit. Action upon 
references on the subject of consi- the Case upon Assumpsit, (B), 
derations. Consideration, (B 1.) 

(b) Longridge t. DorvUie, S B. 
8c Aid. 117. 
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consideration, and such a consideration is insufficient; 
excepting, indeed, when a person promises, in considera- 
tion of some act which, although already done, was done 
upon his request; in which case the act past is a sufficient 
consideration {a). This, however, can scarcely he called 
an exception. The request which moved the act may be 
considered as evidentiary of an inchoate agreement, of 
which the promise is the completion; and so the request, 
promise and consideration, are one transaction. 

10. A past or executed consideration being insufficient, 
it follows, that if a person accedes as surety to an existing 
agreement, or guaranties an existing debt, something new 
must take place, of the nature of a detriment to the cre- 
ditor, or a benefit to the debtor or surety, to form a con- 
sideration for the surety's engagement. 

11. A benefit to the debtor, without any benefit to the 
surety, is sufficient. Thus, in Bailey v. Croft (6), in 
order to facilitate the making of an agreement for which 
there was a sufficient consideration between the plaintiff 
and a third person, the defendant, who received no benefit 
to himself by the agreement, became a party to it; and it 
was held, that as the agreement was such as the plaintiff 
would not have made unless the defendant had acceded, 
there was a sufficient consideration for the defendant's 
promise (c). 



(a) Payne v. Wilson, 1 Manning 
& Ryland, 708; S.C. 7 B. & C. 
423. 

(b) 4 Taunt. 611. 

(c) From the report of Es parte 
Minet, 14 Ves. 189, it seems 
Lord J^on, Chan, supposed, that 
the case of Wain v. Warlters de- 
cided that the undertaking of one 
man for the debt, of another re- 
quired a consideration moving be- 
tween the creditor and surety; and 
the argument of the counsel pro- 
ceeded upon the same supposition. 



But, as Bestf C. J., remarks, in 
Morley v. Boothbi/f see post, p. 14, 
" No Court of law has ever de- 
cided that there must be a con- 
sideration moving directly between 
the person giving and the person 
receiving the guarantie; it is enough 
if the person for whom the guaran- 
tie is given thereby receives abene- 
fitor advantage; or if the party to 
whom it is given suffer a detriment 
or inconvenience, to form an induce- 
ment to the surety to render himself 
liable for the debt of the principal.*^ 
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What is a sufficient Agreement in Writing. 

12, The agreement^ or some memorandum or note 
thereof, must be in writing. In the enactment (a) itself, 
the subject required to be in writing is described by the 
term " special promise ;" but the writing is required to be 
an " agreement." For upwards of a century, however, 
no inference affecting the interpretation of the clause was 
drawn from this variation of expression ; but the word 
agreement was regarded as synonimous with promise, and 
a promise in writing was held to be a sufficient compliance 
with the statute (b). Whilst this interpretation prevailed, 
the consideration, the necessity for which was deter- 
mined by the common law, might be proved by testimo- 
nial evidence. But this was overruled in Wain v. Warl' 
ters. In that case, the plaintiff declared upon a guarantie, 
for which he stated a sufficient consideration ; namely, his 
forbearing for a certain time in an action which he had 
commenced against the principal debtor. The plaintiff 
at the trial proved a written promise of guarantie, which 
was in the following letter : — 

" Messrs. Wain & Co. I will engage to pay you by half 
past four this day, 56/. and expenses on bill, that amount 
on HaU'' (Signed) John Warlters. (And dated) No. 2. 
Cornhill, April, 30, 1803. 

He then offered testimonial proof of the consideiation ; 
but this proof was objected to, and it was insisted that, in 
requiring a written agreement the statute meant that the 
consideration, as well as the promise, should be in writing, 
and that there was no agreement in writing if only a pro- 



(a) See ante, p. 4. 

(6) In Ex parte Gardom, 15 
Ves. 287, the Lord Chancellor 
(Eldon) said, ** until the case of 
Wain Y. H^arlters was cited some 
time ago [Semblein ex parte Minet, 
14 Ves. 189] I had always taken 
the law to be clear, that if a man 



agreed in writing to pay the debt 
of another, it was not necessary 
that the consideration should ap- 
pear on the face of the writing. 
That case has determined two 
points, first, that a consideration is 
necessary ; secondly, that it must 
• be in writing." 
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mise was in writing, because there could be no agreement 
without a consideration. And Lord Ellenborough being 
of this opinion, the plaintiff was nonsuited. A motion 
was afterwards made for a new trial; but the Court were 
unanimously of Lord Ellenborough^ opinion, and they 
confirmed the nonsuit (a). 



(a) By the case of Ash y. Ahdy, 
published by Mr. Swanston (3 
Swanst. 664) from the MSS. of 
Lord Nottingham, it appears that 
the Statute of Frauds is a piece of 
patchwork ; -which, indeed, might 
have been predicated of it, without 
historical evidence. It was brought 
by Lord Nottingham into the House 
of Lords, and there it received 
great alterations from the judges 
and civilians. But when the case 
of Wain v. Warlters was under 
consideration it was supposed that 
Lord Hale was its author, and up- 
on this supposition, Lord Ellenbo' 
rough argued that its terms were 
to be construed rather according 
to their legal (i. e. technical) than 
popular import. A more strange 
proposition can scarcely be con- 
ceived, than that acts of parlia- 
ment are to be interpretated ca- 
balistically, because eminent law- 
yers have assisted in the making of 
them. One consequence would 
be, that none but lawyers would 
understand them, and the public, 
whose conduct and concerns they 
were intended to regulate, would 
rarely be found to have complied 
with them, even when intending to 
comply with them; and this has 
happened in respect of guaranties, 
three-fourths of whidi, even when 



reduced to writing, omit the con- 
sideration. 

Another argument of Lord 'El- 
lenborough*s in support of the new 
decision, was derived from the 
supposed etymology of the word 
agreement ; aggregatio mentium. 
But this etymology implies that 
mutual promises are necessary to 
compose an agreement; and in 
this sense Plowden seems to have 
understood it; and Comyn^ C. B. 
who translated it as ** a mutual as- 
sent to do ^ thing." (Com. Dig. 
tit. Agreement (A 1) ). But it is 
well settled that mutuality of agree- 
ment is not necessary, (see post, p. 
15) but only a unilateral agreement 
supported by a consideration. The 
etymology of Plowden, therefore, 
proves too much or nothing. 

Another of his lordship's argu- 
ments was drawn from the policy 
of the statute. This of course 
would apply equally to every 
clause; yet under the 17th section, 
which requires a memorandum in 
writing of all bargains for the 
purchase of goods above a certain 
value, a memorandum of one side 
of the 'bargain without expressing 
the consideration is held to be 
sufficient. Tlie word bargain is 
regarded as equivalent merely to 
promise; but this distinction be- 
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13. This decision was at first much questioned^ and in 
Saunders v. Wakefield (a) it underwent a fresh and solemn 
discussion. But the Court, at this time composed of four 
new judges, came to the same decision. The defendant's 
engagement in this case was as follows : — 

** Mr. Wakefield wiU engage to pay the bill drawn by 
Pitman in favour of Stephen Saunders/' 

By the declaration it appeared, that the plaintiff had 
commenced an action against Pitman upon a bill of ex- 
change, drawn by Pitman on Thomas Michmen, and pay- 
able to the plaintiff's order; that the defendant gave the 
above engagement in consideration that the plaintiff would 
cease to prosecute the action; and that the plaintiff did 
cease accordingly. The defendant pleaded, that his pro- 
mise was a special promise (b) to answer for the debt of 
another person, viz. Pitman, and that no agreement 

(a) 4 B. & Aid. 595. 
(6) Abbott, €. J. is reported to 
have made the following remarks 



tween a bargain and an agreement 
is unreal, for there is no bargain 
without an agreement, and, there- 
fore, according to the argument in 
Wain V. Warltersy there is no bar- 
gain in writing, unless the writing 
contains the consideration. 

** If/' said Mr. Justice Btn^ley, 
Smtnden w, Wakefidd, (see infr^) 
<< we were to hold that the consi- 
deration might be omitted in the 
written agreement, we should im- 
mediately let in fraud and perjury .'' 
But surely this danger is trifling 
compared with the nullification of 
three oat of every four of this spe- 
cies of agreements. In America, 
it seems, the most eminent judges 
have dissented from the modern 
rale, and adhere to the old coor 
stmction by which a promise in 
writing is held sufficient. (See 
Payne v. WUum, 1 M. & E. 710, 
note, (a).) 



upon the term " special promise.^' 
*^ At common law no action would 
lie unless there was some specialty 
or peculiarity in the promise. It 
is impossible to conceive how there 
can be such specialty, unless the 
consideration for the promise be 
stated ; for it is the consideration 
which makes it a special promise. 
The consideration, therefore, mutt 
have been in the contemplation of 
the legislature when they used the 
w<Mrds special promise. If so, it 
would follow, that a party is not 
entitled to recover unless the writ- 
ten agreement contain some spe- 
cialty, which cannot be unless it 
contain tbe consideration.'' Ac- 
cording to usage, however, pene» 
urbiiriwn loquendi, the word " spe- 
cial*' denotes rather the/onnofthe 
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wherein the consideration for the said special promise was 
stated or shewn^ was in writing. In reply, the plaintiff 
af&rmed that there was an agreement in writing, viz. the 
above agreement, which was set 'out in the replication. 
To this the defendant demurred ; and, after a long argu- 
ment, the Court unanimously gave judgment in favour of 
the defendant. Thereby supporting the previous decision, 
and establishing, beyond a question, a necessity for the 
consideration to be in writing. 

14. In Jenkins v. Reynolds (a), the first case in which 
the Court of Common Pleas adopted these decisions, the 
guarantie was as follows: — 

** To Messrs. Jenkins and Jones. Gentlemen, to the 
amount of 100/. be pleased to consider me as security on 
Mr. James Cowing and Co.'s account." 

Signed by the defendant; and held insufficient, because 
on its face it is doubtful whether it relates to a past (b) or 
a future account or transaction. 

15. It appears then that for a guarantie to be valid, 
the memorandum of it must express, not only a promise, 
but also a consideration (c). And this leads to the 



promise. A special promise is an 
express promise ; and the expres- 
sion is used antithetically to *^ im- 
plied promise :'' and as the law 
never implies a promise to answer 
for the debt of another, every such 
promise is a special promise. 

(a) 3 Brod. & Bing. 14. 

{b) Supposing it to relate to a 
past transaction, then there was* no 
consideration ; for a past conside- 
ration is not a legal consideration. 

(c) In Jackson v. Hudson, 2 
Camp. N. P.C. 447. The defend- 
ant was sued as the acceptor of a 
bill of exchange. It appeared the 
bill had been previously accepted 



by another person, under whose 
acceptance the defendant's was 
written thus : — 

Accepted, J. Irving, 
Accepted, Jos, Hudson. 
For the plaintiff, proof was offered 
that, having dealings with Irving, 
he had refused to sell him any 
more goods, unless the defendant 
would guarantee the price of them; 
and in consequence the defendant 
put his name upon the bill as ac- 
ceptor ; and it was argued that he 
was to be considered as a joint 
acceptor, and that not having 
pleaded in abatement he was lia- 
ble separately in the present action. 
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question, What is a sufficient statement of the considera- 
tion ? Which it seems can be best answered by giving 
specimens of the guaranties upon which there have been 
decisions with reference to this question. 



Of the Statement of the Consideration. 

16. In Stadt \.Lill{a) the defendant's guarantie was as 
follows : — 

" I guarantie the payment of any goods which J, Stadt 
delivers to J. Nicholls.^* 

Lord Ellenborough was of opinion, at Nisi Prius, that 
the delivery of the goods to Nichols was a consideration 
sufficiently appearing on the face of the writing; and the 
rest of the Court were of the same opinion. 

17, Upon the following: — " I hereby guarantie the pre- 
sent amount of Miss Harriett Moseley, due to R. T. Short- 
ridge & Co., South Shields, of IIS/. 4fS, 4c/., and what she 
may contract from this date to the 30th of September next ;" 
it was held, that the consideration sufficiently appeared 
on the face of the agreement. The apparent consideration 
was a further supply of articles on credit (6). 



But Lord Ellenborough said, " If 
you had declared, that in consider- 
ation of the plaintiff selling the 
goods to Irving, the defendant 
undertook that the bill should be 
paid, you might have fixed him by 
this evidence. There cannot be a 
series of acceptors. The defend- 
ant's undertaking is clearly colla- 
teral, and ought to have been de- 
clared upon as such/' But if the 
plaintiff had no other evidence to 
support such a declaration than the 
defendant's signature upon the bill, 
or supposed acceptance, I conceive 
it would not have been sufficient, 
as such signature expresses neither 



a consideration nor a promise : for 
which reason, indeed, in Britten 
v. Webb, 2 B. & C. 483, et 3 D. & 
R. 650, where the defendant was 
sued as an indorser, and was held 
not liable as such within the custom 
of merchants, it was also held his 
indorsement did not support a spe- 
cial count adapted to the supposi- 
tion of his being a surety : probably 
this count was drawn in conse- 
quence of the suggestion of Lord 
Ellenborough in Jacksonv.Hudson. 

(o) 1 Camp.N.P.C. 242, et 9 
East R. 348. 

(6) Russell V. Moseley, 3 Brod. 
& Bing. 211, In Wood v. Benson, 
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18. In Morrisy, Siacey{a\ the defendant having offered 
bilk in payment for some goods which he had purchased 
of the plaintiff for a third person, was requested by the 
plaintiff to indorse them ; this he refused to do, but he 
said he would give the plaintiff a letter of guarantie which 
would do as well, and he wrote the following letter: — 

" December ^4th. I hereby hand your drafts drawn by 
Mr. Wallis, and accepted by Mr. Bromley y and indorsed 
by JB. Burns, and should the bills not be honoured when 
due, I promise to see thai they do so." 

And Gibbsj C. J. said, " It is sufficient. It appears on 
the face of the letter, that in consideration that the plain- 
tiff would take the notes, the defendant would indemnify 
him. The consideration therefore is apparent." 

19: In Morley v. Boothby{b) the guarantie was as 
under: — 

" Messrs. Morley & Co. We hereby promise that your 
draft on William Clarke, Son & Co., due at Messrs. Mas- 
termarCsy at six months, on the S7th of November next, 
shall be then paid out of money to be received from St. 
Philip's Church, say amoimt 174/. 13^. 5c/.'* And held 
void. 

^' In the present case," said Best, C. J., ^' the instru- 
ment set out by the plaintiffs in this replication (c) contains 

a case Mvhich occurred in the Court him, thought the promise to pay 
of Exchequer last Michaelmas the arrears was invalid, but that it 
Term (1831), the guarantie was as was also distinct from the other 
follows : — " I hereby undertake to part of the engagement, and that 
pay for the gas that may be con- upon this the plaintiff was entitled 
sumed in the minor theatre at to recover. The guarantie in this 
Manchester, and for the lamps case is very similar to the above in 
outside, during the time it is occu- Rtusell v. Moseley, 
pied by my brother-in-law. And (a) Holt,N.P.C. 153. 
I engage for all the arrears now (5) 10 J. B. Moore, 395; 5. C. 
due.'' This guarantie was objected 3 Bing. 107. 
to as wholly invalid, because there (c) The pleadings in this caes 
is no consideration expressed for were the same as in Saunders t. 
the engagement to pay the arrears; Wakefield, (ante, p. 2,) viz. a spe- 
but Lord X^n(/Aur«^,C.B., and the cial plea under the statute, a re- 
other Judges in concurrence with plication setting out the above 
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neither an executed nor an executory consideration. It 
does not appear that the credit which had been previously 
given to the original debtors was extended in consequence 
of the guarantie. When the draft, which had been given, 
became due, the debtors were liable to be sued as well 
after as before the giving of the guarantie. No benefit or 
advantage accrued to them from that instrument, nor did 
the plaintiffs suffer any detriment or inconvenience, in 
consequence of the execution of it: and although it speaks 
of money to be received from Si. Philip's Church, still it 
does not appear that the ' defendants had any particular 
interest in or were to be in any degree affected by such 
money." Judgment for the defendants. 

SO. In Newbury v. Armstrong (a) the foUowing gua- 
rantie was given in evidence : — 

** To Mr. Newbury. Sir, I, the undersigned, do hereby 
agree to bind myself to be security to you for Mr. J. CoT" 
coran^ late in the employment of Mr. Ransom, for what- 
ever which in your employ you may intrust him with, to 
the amount of 50/., in case of default, to make the same 
good." Signed by the defendant. 

Corcoran had failed to account for S4/« But it was 
contended that the action could not be maintained, because 
the agreement contained no consideration, and also 
because there was no mutuality expressed in the agree- 
ment. But Tindal, C. J., said, the agreement need 
not shew " mutuality," and the learned judge thought 
it might be collected firom the words of the contract 
that the plaintiff's taking Corcoran into his service 
was the consideration. ''If you can by reasonable con- 
struction, coBect from it the consideration, it is enough. 
In this case, it rather appears from the words of the con- 
tract mentioning Corcoran as lately in the employment of 
another master, that he was not at the time of its date 

agreement, and a demurrer, which 59 ; S. C. 1 Moody & Mai. N.P.C. 

raised the question whether or not 389; 3 Moore & Payne, 509; et 

the agreement was sufficient. 6 Bing. 34, 5. C. 

(a) 4 Carrington& Payne N.P.C. 
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taken into the plaintiff's service. If so it is clear^ that the 
plaintiff's doing so (taking him) was the consideration of 
the defendant's promise ; and if by fair construction we 
can, as it were, spell out of the contract that it was so, it 
is enough.''- And then alluding to Wain v. War Hers , and 
Saunders v. Wakefietdy the learned judge said, *^ those 
cases had been carried to the extreme edge of the law." 
A verdict consequently mam giveB for the plaintiff. And 
upon motion to set it aside^ supported by the same objec- 
tion as that made at the trial, the Chief Justice remarked < 
that, ^' the words are aU prospective;" and he repeated 
the above opinion. And Mr. Justice Park said, " The 
question here is whether the consideration sufficiently 
appears on this instrument? I think it does ; because 
where the defendant undertakes in respect of one who 
has laiefy been in the employ of another, for whatever the 
plaintiff may intrust him with, the agreement is plainly, 
prospective, and in consideration of the party's being em- 
ployed and intrusted." 

21. So in Rt/le v. Curtis (a), upon the following gua- 
rantie : — 

" I do hereby agree to become security for Mr. R. G. 
now your traveller, in the sum of 500^ for all monies which 
he may receive on your account.** 

Abbott, C. J. said, *\ I think it sufficiently appears that 
the consideration for this gu^rantie was the continuance 
of the traveller in the service of the plaintiffs." The 
plaintiffs had declared that in consideration of their con* 
tinning R. 6. in their employment, the defendant under- 
took to be answerable for him. 

S2. In ex parte Gardom (6) the guarantie was as 
follows: — 

** We agree and engage to guarantie for what twist 
Thomas Tapp may purchase of you from the 28th ult. to 
the 1st of January, 1808." 

Of which the Lord Chancellor {Eldon) is reported to 
have said, '^ it is excessively difficult to distinguish it from 

(a) 8 DowliDg & Ryland, 62. (6) 15 Ves. 287. 
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the case of Wain v. Warlters, as for the engagement to 
be. answerable for any twist which the petitioners should 
supply to another person, there is no consideration, unless 
as it may be proved by parol evidence that they did agree 
to furnish twist." It may, however, be observed, that evi- 
dence to this effect would rather prove mtUuality of agree- 
ment, which is not necessary, than a consideration ; and 
in fact a consideration is expressed, namely, the supply of 
twist to Tapp within a certain period upon credit; and 
that in terms very similar to those in Mason v. Pritchard (a), 
which were held sufficient. 

2S. The cases of Boehm v. Campbell {b)^ and Pace v. 
Marsh (c), should be noticed. In the former the guaran- 
tie was as follows : — 

^'•Gentlemen, — Our mutual friends, Messrs. R. J, Sawyer 
& Co. having accepted the underwritten bill drawn on; 
them by your firm, I hereby give my guarantie for the 
due payment of the same, should it be dishonoured by the 
acceptors." Dated London, 14th August, 1818. 

The bill underwitten was a copy of one already accepted, 
and, for aught that appeared, already remitted to the plain- 
tifi*s, and placed by them to the credit of the acceptors. 

In the latter it was : — " Mr. Pace. Sir, Mr. Livie 
having chartered your ship Robert^ to bring a cargo of 
timber from New Brunswick, and the same being landed 
to the • charteree, and he having paid you one half the 
freight, and given you his acceptance for the remaining 
half at four months' date, I engage to be accountable to 
you for the amount of said acceptance, should it not be 
paid when due." 

In both these cases it was urged, that no considerktion, 
or only a past one, appears on the face of the agreement; 
this was the view taken of them also by Best^ C. J. who, 
in the subsequent case of Morley v. Boothby (d), said 

(a) See post. (c)' 1 Bing. 216 ; S.C. 8 J. B. 

(6) J. B. Moore, 15 ; S. C. 8 Moore, 59. 
Taunt. 639. (<0 Vide anth, p. 14. 

C 
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they expressed " a bygone consideration/' which is no 
consideration (a): yet in both the plaintiff obtained a ver- 
dict. And^ therefore, they present an apparent contra- 
diction to the other cases upon this subject. The contra- 
diction however is not real ; for the case of Pace v. Marsh 
was decided chiefly on the ground of its not being distin- 
guishable from Boehm v. Campbell; and with respect to 
the latter case, Dallas, C. J., said, it did not require the 
Court to express any opinion upon the case of Wain v. 
Warlters, for '* here the consideration is set out, which it 
was not in that case ;" and the learned judge described it 
to be, *' that the plaintiff would take a bill drawn and 
accepted by Sawyer & Co.," which is plainly an executory 
consideration. So that the true objection to these cases is, 
not that they deviate from the rule respecting the con- 
sideration, but that they rest upon an untenable construc- 
tion of the agreements. 

S4. In Lyon v. Lamb (&), the defendant was sued as 
surety for one Anderton. It appeared that Anderton, who 
was a cotton-weaver, was in the habit of sending his manu- 
feu^tured goods to the defendant for sale as his factor ; that 
the defendant, in April 1806, purchased for him of the 
plaintiffs a quantity of raw cotton, which the defendant 
afterwards paid for; that other parcels of cotton were 
supplied afterwards in the same manner ; and all the in- 
voices were made out in the following form: — " Mr. John 
Anderton (guaranteed by J. Lamb), bought of J. Lyon. 
To Cotton," &c.; and were sent successively to the de- 
fendant. Upon Atiderton's ceasing to employ the defend- 
ant as a factor, the defendant sent back the next invoice, 
and gave Anderton for the plaintiff the following note: — 
" Mr. John Lyon, you will herewith receive back your in- 
voice of nine bags left on Wednesday ; as Mr. Anderton does 
not now send me his goods to sell. I guarantee all he has 
bought from you before Tuesday ; but I will guarantee no 
further." On behalf of the defendant it was objected that 
the memorandum did not sufficiently contain the agree- 

(a) Vide ante, p. 7. (b) Appendix to Fell on Guaranties. 
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mentf the consideration not being expressed in it; and the 
Court were of that opinion, and awarded the postea to die 
defendant. 

In this case one of the arguments used in support oi the 
guarantie was, that coupling the invoices with the memo* 
randum, and adding the fact that all the invoices were 
made out in the same manner, and delivered to the defend- 
ant, it must be inferred that the subsequent sales as well 
as the first were made upon the request of the defendant. 
But the Court said, such an inference did not necessarily 
follow : and upon the further suggestion, that there was 
evidence in fact that the defendant had requested the 
plaintiff to supply the subsequent goods, the Court seemed 
to be of opinion, that even if the fact were so, it would be 
of no service to the plaintiff, unless it could be collected 
from the memorandum coupled with the invoices, the only 
written documents ; which they were of opinion it could not. 

The ground of the decision therefore in this case seema 
to he, that the note expressed a past consideration; — ^^ I 
guarantee all he ha& bought from you;" — and the evidence 
that the sales were made upon the request of the defend- 
ant was of no avail for two reasons; 1, that it was only 
testimonial; and d, supposing it to prove an executory 
agreement of guarantie, it was contradicted by the wrU- 
ten, and therefore weightier, evidence. But, from the 
recent case of Payne v. Wilson (a), it appears, that if there 
had been written evidence that the credit given to Ander- 
ton was given upon the request of the defendant, — as, had 
the defendant either made the request in writing or in 
writing acknowledged having made it, — the guarantie, 
though expressed as a guarantie for past purchases, 
would have been sufficient. Thus, in the case alluded to, 
the memorandum given in evidence was as follows: — 
*^ Mr. R. Payne (die plaintiff) hamngy <U my instance and 
request^ consented to suspend proceedings against the 
above-named defendant (one C. Vaux), upon the cognovit 

(a) 1 Mann. & Ryl. 708. S. C. 7 B. 8c C. 423. 

c2 
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signed by him, &c., I do hereby, in consideration thereof, 
personally undertake and promise to pay to the plaintiff 
the sum of 30/. on account of the said debt, on the 1st 
day of April now next, and the further sum of 53/. Ss. 
within four months next ensuing the 1st day of April." 
Here, the plaintiff's tiaving consented to suspend proceed- 
uigs is the consideration, and according to the expression 
it is a past one; but the consent, it also appears, was 
given at the request of the defendant; and the request, 
promise, and consideration are only one agreement: and 
therefore the statement of the declaration, that the defend- 
ant promised to pay 30/. on account of the debt, in con- 
sideration that the plaintiff would consent to suspend pro- 
ceedings, was considered as proved by the above memo- 
randum. 

. 2H. In Stead v. Liddard{a)f an action upon a guarantie; 
the guarantie was made out as follows :— rthe defendant's 
son was residing at Drontheim, and purchased on account 
of the plaintiff a quantity of stock-fish and oil, which were 
paid for by bills drawn by the plaintiff, and accepted by 
the defendant's son. The plaintiff engaged defendant's 
son to dispose of the fish and oil, and he was to be inte- 
rested in one-third, as a compensation for his trouble. 
This agreement was completed by the plaintiff's writing 
to, the defendant's son a letter; of which it is unnecessary 
here to give a copy. A copy of the letter was kept by 
the plaintiff, under which the defendant's son wrote as 
follows : — " Above is a copy of a letter handed to me this 
day by Mr. Stead, and (I) agree to its contents, errors ex- 
cepted, having accepted the bills (6) in question to be 
handed to Sir P. Pole & Co." And on the back of it the 
defendant wrote the following: — '^ Mr. D. Stead. Sir, I 
hereby agree to pay or hand over. to you or Sir P. Pole 
& Co., immediately on receipt thereof, all such sums of 
money and bills of exchange as may come to my.hands from 

(a) 8 J. B. Moore, 2. S. C» those drawn by the plaintiff to jpay 
1 Bing. 196. for the purchase. 

(6) The bills alluded to were 
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or be remitted to me by my son, Z. A. Liddard, agreeably 
to the foregoing copy of a letter and agreement or under- 
taking ; such bills and monies to be appropriated to the 
payment of the acceptances mentioned in the said copy 
letter. And in consideration of your having paid for the 
whole cost of fish and oil as therein stated, and having 
given to said L. A. Liddard an interest in such shipment 
to the extent of one-third, I hereby engage to be respon- 
sible and accountable to you for the proceeds that may be 
procured by him for the same, and for the due application 
and remittance by said L. A. Liddard, in conformity with 
said copy letter, of all monies and bills which he may re- 
ceive, or that may be paid to his order on account of said 
fish and oil, and the balance of bills given to Jensen." 
(Signed by the defendant.) Two objections were made 
to this agreement: 1. That the paper . containing it had 
only one stamp, and that it was necessary the guarantie 
should be stamped separately. 2. Thiat the consideration 
stated on the face of it was a past one, which, without a 
previous request, was insufficient. But the Court thought 
one stamp sufficient, because there was only one transac- 
tion; and that there was a sufficient memorandum of the 
consideration ; as, taking it altogether, there was evidence 
of a request; and as the defendant undertook to pay the 
plaintiff all sums which might come to him from his son on 
account of the cargo in question, the consideration ex- 
pressed was prospective and not a past one. 

26, In Coe v. Duffield(a) the action was brought upon 
a guarantie. The plaintiff* first gave in evidence the fol- 
lowing letter of the defendant: — " Sir, I undertake to 
guarantee, to you the payment of lOOZ. now due to the 
estate of Mr. William Goodwin, currier, a bankrupt, from 
Mr, Henry Wilson, shoemaker. King Street, Cambridge, 
for articles which have been delivered to him for the use 
of his trade or business as a shoemaker; so that this my 
guarantie shall not be put in force against me for that 

(a) rJ.B. Moore, 252. 
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sum for two whole years from the date hereof. (April 3d, 
180O.)" The plaintiffs then proved that they were the as** 
signees of Goodwin; but it was objected that they were 
not entitled to recover, because no consideration was ex- 
pressed on the fiice of the instrument. To meet this ob* 
jection the plaintiffs gave in evidence two letters written 
by the defendant, the first dated the 29th March 1820, and 
addressed to the plaintiff Coe, in which the defendant stated, 
that feeling himself interested for Wilson^ he could not re- 
frain from giving his security, if the plaintiffs would agree 
to his terms, which were to allow him two years to pay 
the whole sum by instalments, and accept his guarantie to 
see it paid in that time. The second letter was dated the 
20th November 1821, in which the defendant recognized 
the guarantie, and requested the plaintiffs to indulge 
Wilson with another year, and stated that he was fully 
aware, that, on the nonpayment, the debt fell ofa him; 
and that in case the indulgence were granted to Wilson, 
the guarantie should either be renewed, or he would give 
the plaintiffs a promissory note to become payable, with 
interest, at Lady-day 1823. And it was submitted that 
this correspondence sufficiently proved that forbearance 
to Wilson was the consideration for the defendant's pro- 
mise : and the Judge at Nisi Prius, and die Court after- 
wards, were of this opinion. 

27. If a defendant pays money into Court in an action 
upon a guarantie, the guarantie is held to be admitted, 
and proof of its being in writing is unnecessary (a). 

Miscellaneous Points* 

28. It may be of use to notice briefly a few misceOa- 
neous points regarding the sufficiency of the note of the 

(a) Mid(Ueion v. Brewer, Peftke, tvhere Ifee same point was ruled by 
20. See also Kay v. Graoety 4 TrnMy G. 1. 
Carrington & Payne, N. P.C. 72, 
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Agreement, some of which have been determined imder 
other clauses of the statute {a). 

All the authorities concur, that the form of the agree* 
ment is immaterial. A memorandum, note, letter, or any 
other kind of writing containing the terms of the agree* 
ment, is sufficient; or even if it does not contain the terms, 
but refers to an unsigned paper, and alleges that that 
does, it and the paper together are sufficient. But if 
neither the letter in which an agreement is mentioned, 
nor a writing clearly referred to by it, specify the term$» 
the statute is not satisfied: consequently a general acknow- 
lodgment to the effect that there is an agreement, is not 
sufficient. 

29, It has been remarked, that the Courts, in their ex* 
position of the statute, have regarded the writing rather 
as a necessary evidence of the contract, than as a consti- 
tuent part of it. Conformably with this view, it is not 
necessary that the agreement should in the first instance 
be reduced to writing. In the case of a letter, also, it is 
immaterial whether or not it is addressed with the view to 
authenticate or show the agreement. To whom addressed 
is also immaterial: a letter to the writer's own agent, or 
the ag^it of the other party, or to a stranger, is sufficient. 
In Longfellow v. Williams (b), the defendant's son being 
indebted to the plaintiff £1400 on a judgment, the de- 
fendant promised the plaintiff to pay him the allowance 
which he had theretofore made his son, viz. £S00 a year 
for three years after his son's death, should he so long 
sorvive his son. This promise was originally verbal; but 
the defendant, after hb son's death, had remitted the 
usual quarterly sum to the firiend who had been in the 
habit of paying the allowance; and in the letter containing 

(a) Full information on these sers, by Sir £. B. Sugden, also con- 
points will be found in the Trea- tains a valuable exposition of the 
tises on Evidence, by Mr. Phillips authorities on this subject, 
and Mr. Starkie. The Treatise on (b) Peake's Additional Cases, 
the Law of Vendors and Purcha- 225. 
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the remittance the defendant desired his friend to pay it 
to the plaintiff, as bis son was no more ; and he stated the 
particulars of his promise to the plaintiff, and that he had 
saved his son from a gaol. Lawrence, J., thought this 
letter was a sufficient memorandum of the agreement. 
Verdict for the plaintiff. 

30. In Bateman v. Phillips (o), a letter of guarantie 
addressed to the attorney of the creditor, and in which 
neither the name of the creditor nor the amount of the 
debt was mentioned, was held sufficient. In this case it 
appeared that the plaintiff was about to sue one Williams 
for a debt of £80, and had employed Mr. Gwyn, ah 
attorney, for that purpose; in consequence of which the 
defendant addressed to Mr. Gwyn the following letter : — 

" Sir, — ^The bearer, David Williams, has a sum of money 
to receive from a client of mine some day next week^ and 
I trust you will give him indulgence till that day, when- 1 
undertake to see you paid." 

Mr. Gwyn was called as a witness, and proved that the 
letter was addressed to him as the attorney of the plaintiff, 
and that Williams brought it to him. It was objected 
that the letter did not mention either the name of the 
plaintiff or the amount of the debt, and consequently that 
it might as well apply to any other debt due to any other 
person. Wood, B. overruled the objection, and the Court 
refused to set aside the verdict obtained by the plaintiff. 

31. An agreement once in writing, but afterwards re- 
yoked, cannot be revived by parol. 

32. The agreement must be signed. The signature of 
him who is to be charged is sufficient, without that of the 
other party. A signature in olograph (6), as I A, B. &c. 
in the hand-writing of A. B,, is sufficient. The signature 
must express the name of the party; a descriptive signa- 
ture, as the signature of " Your affectionate mother," in 

(a) 15 East's, R. 270. (6) Knight v. Crockford, 1 Esp. N. P.C. 190. 
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a letter addressed by a mother to her son, is not suf- 
ficient (a). 

33. An agreement signed by an agent is sufficient. But 
the agent must be some third person. An agreement 
signed by one of the parties, or by the clerk of one of the 
parties as the agent of the other party, is not sufficient. 
Thus, in Dixon v. Brotnfield (b), the action was brought 
upon a guarantie in a note addressed to the plaintiff, which 
stated that Mr. Bromfield called to say he would be re- 
sponsible for goods delivered to Mr. H. The note was 
written by the clerk of the plaintiff, in the plaintiff's shop, 
but in the defendant's presence, and there wa$ evidence 
that the defendant assented to it, though he did not sign 
it: but the plaintiff was nonsuited. 

34. A letter amounting merely to an offer to guarantee, 
is not sufficient, because an offer until accepted is not 
binding as an agreement. Thus, in M'lver v. Richard- 
son (c), the action was brought upon the following letter: — 

** Messrs. M'lver & Co. — As I understand that Messrs. 
Anderson & Co. have given' you an order for rigging, &c. 
which will amount to about 4000/., I can assure you, from 
what I know of D. A.'s honor and probity you will be 
perfectly safe in crediting them to that amount ; indeed I 
have no obfection to guarantee you against any loss from 
giving them this credit*^ 

The letter was given by the defendant to Anderson & 
Co., and by them to the plaintiff; but no communication 
respecting it was made to the defendant until the failure 
of Anderson & Co. And the Court thought, that without 
notice from the plaintiffs that they meant to accept it, or 
some proof that the defendants had subsequently con- 
sented to its being conclusive as a guarantie, it was not 
binding upon him; and therefore there was judgment of 
nonsuit. 

(a) Selby v. &%, 3 Mer. 2. (c) 1 M. & S. 557. 

(6) 2 Chitty's R. 205. 
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35. Upon the authority of the last case Holroyd^ J., 
thought the plaintiff not entitled to recover upon evidence 
of a guarantie, consisting merely of the following let- 
ter: — 

*^ Sir, — / have no objection to guarantee the payment 
of rent, as far as that of each quarter, during Mr. T. Wanfa 
continuance in possession; but you must see that no 
arrears of rent accrue" (a). 

36. In Gaunt v. Hill (6) the plaintiff gave in evidence 
the following letter, upon which he sought to recover, as 
a guarantie: — 

** Sir, — That it may not be said that I have made no 
effort to save my brother from prison, I wish to know if 
you will give him a full discharge if I will pay one moiety 
of his debt. I have specified what I will pay, and no 
more: if you will accept this, call upon me to-morrow 
morning." 

It was not dated, but it had the post-mark of the SSth 
of March; and to show that the offer contained in it was 
accepted, the plaintiff read a letter sent by himself to the 
defendant on the 4<th of April, in which he remonstrated 
with the defendant for not paying one moiety. But Lord 
EUenborough thought this not sufficient, and said, that the 
defendant's letter was a mere proposition to pay a moiety, 
reserving a power to do anything or nothing, as he pleased, 
the next day, and that at all events it would be necessary 
to show that the plaintiff had acceded to the proposal in 
writing. 

37. It has already been stated, that a memorandum of 
an agreement of guarantie signed by an agent is sufficient* 
It seems, that if a person signs a guarantie as an agent, 
intending not to bind himself, but <mly his principal, he 
should sign the name of his principal; and if he signs his 
own name, he will in general be personally liable. Thus, 

(a) Symmm v. Wmty 2 Stark. N.P.C. 3T1. (6) 1 Stark. N.P.C. 10. 
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in an action (a) upon the following guarantie given by the 
defendant, the English agent of Nissen & Co.: — 

" Gentlemen^ — On behalf of Nissen & Co. of Riga, I 
hereby guarantee that the shipment of hemp in the Caro- 
Une wiH be found to be in conformity with the revenue 
laws of Great Britain, so that no impediment shall arise 
upon the importation thereof, or that on default thereof 
the consequence shall rest with Nissen & Co.*' Signed by 
the defendant in his own name: — 

It was contended, that the defendant had engaged for 
Nissen & Co. and not for himself; but Lord Ellenborongh 
said, *' I diink the guarantie is personally binding upon 
the defendant, since Nissen & Co. were liable to answer 
for their neglect in sending the goods in an improper ship 
without any guarantie" (6). So too in Iveson v. Coning- 
ton (c), the defendant, who was the attorney of one W. L. 
in a cause in which W. L. was plaintiff^ did personally 
undertake, consent, and agree, (signing his own name to 
the agreement,) that a certain act should be done by his 
client; and it was held he had made himself personally 
liable. So too in BurreU v. Jones (d), the defendants^ 
solicitors of the assignees of a bankrupt tenant, upon 
whose lands a distress had been put, gave the landlord 
the following written undertaking: — " We, as solicitors to 
the assignees, undertake to pay to the landlord his rentj 
provided it do not exceed the value of the effects dis- 
trained;" and they were held liable, though on their 
behalf it was contended that they contracted merely on 
the part of the assignees. In Appleton v. Binis {e) also, 

(a) Redhead v. Cator, 1 Stark, other interpretation, than that the 

N.P.C. 14. defendant meant to be a surety. 

(h) Besides, it could not be the (c) 1 B. & C. 10 ; 5. C. 2 Dow^ 

guantntie of Nissen Sc Co., because ling & Ryland, 307. 

dMsy were the principals ; and a (<0 3 B. & Aid. 47. See abo 

man cannot be his own surety. Kennedy v. Oanaveia, 3 Do«din|; 

And the expression, " I hereby & Ryland, 503. 

guarantee" will scarcely bear any («) 5 East's R. 147. 



S8 OF MERCANTILE GUARANTIES, OR 

the defendant, by the name and description of T. Binksy 
of &c. " for and on the part and behalf of the Right Hon. 
Lord Viscount Rokeby," covenanted that Lord Rokeby 
should pay to the plaintiff the purchase money of an estate, 
and was held liable on the covenant. In each of these 
cases persons who were agents, and apparently intended 
only to bind their principals, made themselves liable; 
which may happen also to an agent in making for his 
principal the contract of surety, although in like manner 
his intention is, that his principal should be the, surety. 

It may be convenient to notice here a few of those 
general points in the law of agency which are apt to arise 
upon guaranties made through the medium of an agent. 

1. Of the Persons competent to be Agents. 

38. An agent, as such, is considered a mere instrument 
to execute the will and power of another. Therefore 
persons incapacitated to contract on their own account 
are competent to be agents (a). Infants (b), married 
women, and persons excommunicated, may be agents. 

2. Of the Authorization of Agents. 

39. The law prescribes no rule for the authorization of 
agents, excepting that to contract by deed^ they should 
be authorized by deed. In other cases no express autho- 
rization is necessary. An implied authority, or one infer- 
red from circumstances, is sufficient; and the act for which 
the agent has only an implied authority, is as binding as 
if the principal had expressly appointed him to do it. 
Thus, in Watkins v. Vince (c), which was an action upon a 
guarantie, it appeared that the guarantie was in the hand- 
writing of the defendant's son, who was a minor. It was 
proved that the youth had in three or four instances 
before signed for his father; and this Lord Ellet^orough, 
C.J., thought sufficient ^rem^yaee^ evidence of the son's 

being authorized, and the plaintiff had a verdict. 

< 

(fl) Combers case, 9 Co. 75. (c) 2 Stark. N.P.C. 368. 

(6) See infra, Watkint v. Vince. 
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40. The ratification of an act is equivalent to a prior 
authority to do it. Therefore a guarantie by an agent, 
having been ratified by his principal, was held binding 
upon the latter, although it was given without any autho- 
rity (o). 

** In my opinion," said Best, C. J., in another case (6), 
*' the subsequent sanction of a contract signed by an 
agent takes it out of the operation of the statute more 
satisfactorily than any authority given before hand. Where 
the authority is given before hand, the party must trust to 
his agent ; if it be given subsequently to the contract, the 
party knows that all has been done according to his 
wishes." 

Of Guaranties given by or to Partners. 

41. The cases belonging to this title are within the 
general rules of the law of partnerships. In virtue of the 
relation of partner, and without any express authority, the 
BJtt of one partner is binding upon his co-partners, if it is 
within the scope and custom of the partnership business. 
But it is not considered within the scope of a common 
partnership for the firm to make itself responsible for 
other parties, and, therefore, the guarantie of one partner 
in the name of his firm does not bind the firm unless the 
other partners have either authorized or ratified it. Thus 
in Duncan v: Lowndes and Bateson{c\ which was an action 
upon a guarantie given by the defendant Lowndes in the 
name of himself and the other defendant, it appeared 
that the two were in partnership together as merchants. 
On their behalf it was insisted, that some direct evidence 
that the defendant Bateson had authorized the other de- 
fendant to enter into this undertaking was necessary ; but 
it was replied that this was to be inferred from the relation 

(a) BaUey v. CtdverweUy 8 Barn. (() Maclean v. Dtmn, 4 Bing. 
& Cres. 448; 2 Manning & Ry- 727; 8. C. 1 Moore & Payne, 761. 
land, 564. (c) 3 Camp. N. P. C. 477. 
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subsisting between the defendants. Upon which, Lord 
JSUenborough, C. J. said, ^^ As it is not usual for mer- 
chants in the common course of business to give collateral 
engagements of this sort, I think you must prove that 
Lowndes had authority from Bateson to sign the partner-* 
ship firm to the guarantie in question. It is not incidental 
to the general power of a partner to bind his copartners 
by such an instrument." 

In the same case one question was, whether proof that 
Bateson had subsequently approved the guarantie would 
be sufficient ? And Lord EUenborough said, *^ All that 
the plaintiff has to prove is Lawndes'& authority to sign 
the partnership firm to the guarantie. When that is 
established, there is a very good note in writing to bind 
both partners. For this purpose, I think a subsequent 
recognition by Bateson may be given in evidence, as well 
as a. prior command ; and either the one or the other may 
be shown by parol as well as by a written document. Proof 
of a previous course of dealing in which such guaranties 
were given, and to which both partners were privy, I 
think, would be sufficient." 

42. This point was decided also in Crawford v. Stir* 
Ung (a). There the defendant pleaded a set-off which he 
claimed under a guarantie given by Mitchell, one of the 
partners in the plaintiff's firm ; and the set-off (b) was 
disallowed; ''for,*' said Lord EUenborough, " a guarantie 
given by one partner in the partnership name, unless it 
was in the regular line of business, could not bind the 
other partners; but if they afterwards adopted it and 
acted upon it, it should bind them." 

In ex parte Gardom(c) one objection to the proof of a 
guarantie given in the name of a firm was, that the partner- 
ship was not bound by the signature of one partner ; but 

(a) 4 £sp. N.P.C. 207. not be set off, it beings not a debt 

(6) It was ruled in this case that but unliquidated damages, 
a demand under a guarantie could (c) 15 Ves. 286. 
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this objection was relinquished, and, the Lord Chancellor 
said, properly so, for the partner appeared to have had 
authority. 

43. The guarantie of one partner will bind the firm, 
also if it was given in the course of a partnership transac- 
tion, or under circumstances from which it may be inferred^ 
either that the other partners were actually cognizant of 
it, or would have been so, had they paid the usual atten- 
tion to the partnership business. 

In Sandilands v. Marsh (a) it appeared that the defend- 
ant and Creed had been in partnership as navy agents. 
The proper business of navy agents is to receive money 
from the navy board, and dividends from the public fiinds. 
The firm had been employed in business of this kind by 
Captain Howden. Creed, in a letter signed with his own 
name only, proposed to Captain Howden to purchase an 
annuity for him, and to guarantee it for a commbsion of 
5 per cent. The proposal was accepted, and Captain 
Howden sent a power of attorney, not to Creed alone, but 
to Marsh and Creed jointly, to sell stock to pay the 
price of the annuity. The stock was sold under the 
power, and the sale was entered in the partnership books, 
so that the transaction, if not actually known to the 
defendant, might have been. On the death of Captain 
Howden the plaintiffs, his eKecutors, applied to the firm 
respecting the annuity; and w^e answered, in a letter 
signed Marsh and Creed, that it was guaranteed by the 
house on a commission. The commission in fact had 
never been charged ; but there were several items in die 
books of the firm respecting the sale of the stock and 
receipt of the annuity. Upon these fiicts it was objected 
that the guarantie by Creed could not bind Marsh his 
partner. But Abbott^ C. J. left it to the jury to say, 
whether, under the circumstances, Marsh was cognizant 
of the transaction as to the purchase of the annuity, 
telling them, that in that case he thought the defendant 

(a) 2 Barn. & Aid. 673. 
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was liable, although he might be ignorant of the fact of 
the'guarantie itself The jury found this in the affirma- 
tive, and the Court refused to set aside the verdict. 

44. It is simply a question of pleading, and, therefore, 
will be only cursorily noticed here, by whom an action 
should be brought upon a guarantie given to one of several 
partners. It has been seen (a) that upon a guarantie 
given to an agent, intended for the benefit of his principal, 
an action in the name of his principal is proper. In like 
manner, upon a guarantie given to one partner in respect 
of a debt of the firm, the action should be in the name of 
all the partners. Thus, in Garrett v. Handley (6), the 
plaintifi^ declared, that, in consideration that he would ad- 
vance to one T. Gibbons the sum of 550/., the defendant 
promised provision should be made for repaying him. 
The guarantie given in evidence was as follows: — 

*^ Sir," (addressed to the plaintiff), '^ I understand from 
Mr. Gibbons that you have had the goodness to consent 
to advance 550/., to discharge a like sum for which he be- 
came seciuity for his cousin Mr. T. Gibbons, upon my 
assurance, which I hereby give, that provision shall be 
made for repaying you this sum under the arrangement 
now going on for the settlement of Mr. Gibbons^ concerns." 

It also appeared that the plaintiff was a partner in the 
banking finh of Bodenham, Phillips and Garrett; that the 
money was advanced by the firm, and that the firm, in 
their books, had made Gibbons their debtor. But the 
declaration described the consideration as moving from 
die plaintiff; and it was held that the evidence did not 
support the declaration, and the pliuntiff was nonsuited. 
Afterwards an action was brought upon the same 
guarantie by Garrett and Bodenham (e) as the sur- 
viving partners. They obtained a verdict ; and upon a 

(fl) Batman v. Phillips, anti, 23. (c) 7 Dowl. & Ryl. 144; S. C. 

(6) 5 Dowl. & Ryl. 319; S.C. 4 B. & C. 664. 
3 B. & C. 462. 
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motion to enter a nonsuit, Abbott, C. J. said, " we have 
perused the correspondence in this case, and we think it 
sufficiently appears that the guarantie was intended for 
the benefit of the firm, and not of John Garrett alone. 
That being so, we are of opinion that the action was pro- 
perly brought in the name of the parties for whose benefit 
the contract was made. 

According to the report of this case in Carrington and 
Payne's Nisi Prius Cases (a) the learned judge at the first 
trial thought there was another ground of nonsuit. *^ The 
plaintiff,'* said Abbott, C. J. " must give some evidence that 
no provision was made for the repayment, for this was not 
a promise by the defendant to pay, but only to make pro- 
vision for repayment ; non constat but he did so." The 
Attorney General said, '' it was impossible for the plaintiff 
to procure such evidence." Abbott, C. J. replied, " I 
know you need not give strong proof, but some is neces-. 
sary. As that you asked what he had done ; and his 
anVwer that he had not made provision; or something of 
that sort. If no such evidence is given, the plaintiff must 
becaUed"(a). 

45. In Walton, assig. o{J.N. & M. W.D. \.Dodson{b), 
bankrupts, the action was brought upon two guaranties, and 
the declaration stated the defendant's promise to be to 
both the bankrupts ; one of the guaranties, it appeared, 
was addressed to J. N, only. Gaselee, J. inquired if the 
bankrupts were in business together, and being answered 
that they were, and that J. N. did not carry on any se- 
parate concern, the learned judge said, ^* I think it is suf- 
ficient." The other guarantie had no address at all ; and 
the learned judge decided, that such a guarantie would 

(a) Garrett v. Handley, 1 C. & a sound ground of nonsuit See 

P. 217. It is to be observed tliat 1 Carrington & Payne, N. P. C. 

this was not the ground on which 483. 

the nonsuit actually proceeded; (6) 3 Carrington & Payne, N. P. 

and I think it would not have been C. 162. 

D 
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enure to the ))enefit of those to. whom, or for whose use, 
it was delivered (a). 



(a) In Lawrawn v. Mason^ 3 
Cranch's R. 492, (a case in error 
from the Circuit Court of the dis- 
trict of Columbia to the Supreme 
Court of the United States,) the 
action wa3 brought upon a letter 
addressed by the defendants below 
to Mr. James M'Pherson, and by 
M'Pherson given to the plaintiffs, 
to induce them to give him credit. 
The letter was as follows :— 

** Alexandria, 28 Nov. 1800. 
Mr. James M'Pherson, Pear Sir, 
We will become your security 
for hundred and thirty barrels of 
corn, payable in twelve months." 
Signed by the defendants. 

The declaration stated (in sub- 
stance) that tfaeplaintiff, relying on 
the promise of the defendants, sold 
and delivered the corn in question 
to M'Pherson, who never paid for 
it, of which the defendants had 
notice; toherehy the defendants be- 
came Uaifle and in consideration 
thereof promised to pay. The evi- 
dence was, that the agent of the 
plaintiff sold the corn in question 
on condition oFM^Pherson's giving 
security, which he did by sending 
the agent the above letter which 
he had received from the defend- 
ants* Before the corn was deli- 
vared, the plaintiffs called on the 
defendants and asked them if they 
were content to be M'Pherson's se- 
curity, and alter some hesitation one 
of them said, '^ he must be so as he 
had promised,** or, '* as his word 
was out, he would ;" or words to 



that effect. Upon demurrer to 
this evidence the Circuit Court 
gave judgment for the plaintiffs, 
and the Court above confirmed the 
judgment ; upon the latter occasion 
Marshall, C. J. delivered the opi- 
nion of the Court to the following 
effect : — 

*^ This action was grounded upon 
a note in writing, which was cer- 
tainly intended by the defendants 
to give a credit to M'Pherson- 
They are bound by every principle 
of moral rectitude and good faith 
to fulfil those expectations which 
they thus raised, and which in- 
duced the plaintiff to part with his 
property. The evidence was clear 
that the credit Was given upon the 
faith of the letter. Unless, there- 
fore, there is some plain and posi- 
tive rule of law against it, the ac- 
tion ought to be supported. In 
the case cited from Espinasse (Jor- 
dan V. Jordan, Espinasse, N. P. C. 
105,) the rule is laid down too 
broadly. If compared with analo- 
gous cases, it will be found to be 
considerably modified. Thus if 
money be delivered by A. to B., to 
be paid over to C, although no 
promise is made by B. to C. yet 
C* may recover the money from £.. 
by an action of assumpsit. If it 
be said that in such a case the law 
raises the facts, and if the facts do 
not imply an assumpsit, no action 
will lie, it may be answered, that 
in the present case there is an ac- 
tual assumpsit to all the world, and 
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46. The stamp act, 55 Geo. 3, c. 184, which imposes a 
duty on every agreement, or the memoranda and minutes 
of every agreement, the matter whereof is of the value of 
20L or upwards, contains also an exception in favour of 



any person who trusts in conse- 
quence of that promise has a right 
of action ." The mercantile world , 
probably, would maintain this 
judgment to be proper, yet I can- 
not help thinking, that in the Eng- 
lish Courts the case would have 
been decided diflferently. For, 1. 
" We will become your security," 
is an expression which, of itself, 
rather imports a willingness to en- 
gage than an absolute engagement; 
and being addressed to M'Pherson, 
is a circumstance in corroboration 
of this construction. Assuming, 
therefore, the insufficiency of the 
letter, the case fails, because the 
other evidence which went to the 
extent of proving a promise to the 
plaintiffs was merely testimonial. 
2. It rather appears that a Court 
of Equity is the proper court for a 
case of this kind, viewing the en- 
gagement ** as an assumpsit to all 
the world'' tlirough the medium of 
M'Pherson. Properly speaking, 
the assumpsit was, if to any one, 
to M'Pherson. In Tomlinson v. 
GUI, Ambler, 330, the defendant 
having promised a widow to sup- 
ply the deficiency of her husband's 
assets for the payment of debts, 
Lord Hurdwkke thought the en- 
gagement could only be made good 
in equity, for that it was not made 
to the creditors. In Gregory v. 
Williams, 3 Mer. 582, also, where 
the defendant promised Parker, the 



tenant of the plaintiff, to pay the 
plaintiff the rent due to him as 
Parker's landlord, and one objec- 
tion to the suit was, that the par- 
ties ought to have gone to law and 
to have recovered as upon an un- 
dertaking in writing to pay the 
debt' of another person, the Master 
of the Rolls said it might be a doubt 
whether the plaintiff could have re- 
covered at law upon this agreement, 
for the engagement is not made di« 
rectly to Gregory the landlord. 3. 
The remark of Mr. Justice Gazelee^ 
that the guarantie referred to in the 
text would enure to the benefit of 
those to whom it was delivered, 
scarcely supports the American de- 
cision, since it was made with re- 
ference to a guarantie not addressed 
at all; and which also, in its terms, 
was a complete engagement. 4. 
The counsel for the plaintiff in 
the American case evidently pro- 
duced a considerable impression 
by comparing the defendant's let- 
ter to a letlir of credit. But if 
money is advanced upon a letter of 
credit, the credit is given not to 
the bearer, who is the recipient of 
the money, but to the correspond- 
ent : it is money paid at the re- 
quest and to the use of the corre- 
spondent; who, therefore, is not 
" a security" (surety) as the de- 
fendants imported to be, but solely 
debtor. 

d2 
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agreements '^ for or relating to the sale of any godds> 
wares, or merchandise." In both provisions, agreements 
of guarantie are included. Whenever the principal agree- 
ment is exempt, in virtue of its being for or relating to 
the sale of goods, the memorandum of guarantie is exempt 
also (a). In other cases agreements of guarantie are liable 
to the stamp duty. 



CHAPTER III. 

Op the Interpretation of the Words " Special Promise (b) 

TO ANSWER FOR THE DeBT, DeFAULT, OR MiSCARRIAGE OF 

ANOTHER Person,*' and what Cases are, or not, included 

IN THEM. 

47. A guarantie being essentially a promise to answer 
for the debt of another person, guaranties generally are 

within these words of the statute ; and it has often been 
supposed that only guaranties are within them. 

Thus, in Fish v. Hutchinson (c), which was the common* 
case of a promise by A, to pay the debt of jB., in consi- 
deration of forbearance, the Court said, " This case is 
very clearly within the statute. For here is the debt of 
another person still subsisting, and a promise to pay it," 
(which was equivalent to saying this is a case of a gua-. 
ran tie, and therefore it is within the statute.) *^ It is not 
like the case of Read v. Nash. In that case there was no 
debt in another, it being an action of battery, and it could 
not be known before trial whether the plaintiff would 
recover damages or not ;" (which also was equivalent to 
saying that was not a case of a guarantie, and therefore 
the statute did not apply to it.) 

48. The case of Read v. Nash {d) was as follows : — 

(fl) Warrington v. FurboTf 8 (6) Ante, p. 4. 

East's R. 242 ; Watkins v. Vince, (c) 2 Wils. 94. 

2 Stark. N. P.C. 368. (rf) 1 Wils. 305. 
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Tuacky a person deceased, to whom the plaintiffs were 
executors, had brought an action against one Johnson for 
an assault and battery, and when it was called on for 
trial, another person, since deceased, to whom the defend- 
ant was executor, promised verbally to pay Tuctck fifty 
pounds and the costs, if he would withdraw the record 
and proceed no further. The record was withdrawn, and 
no further proceedings were taken. In the present action 
upon this promise, the defendant pleaded the Statute of 
Frauds, and that there was no agreement in writing. To 
which the plaintiff demurred. The single question, there- 
fore, as Lee, C. J. observed, was, " whether this promise^ 
which is confessed by the demurrer (a) not to have been in 
writing, is within the Statute of Frauds ; that is to say, 
whether it be a promise to answer for the debt, default or 
miscarriage of another." And the learned judge said, 
^' We are all of opinion that it is not ; but that it is an 
original promise sufficient to found an assumpsit on against 
Nash, and is a lien upon Nash, and him only. Johnson 
was not a debtor. The cause was not tried. He did not 
appear to be guilty of any default or miscarriage. There 
taight have been a verdict for him, if the cause had been 
tried, for any thing we can tell. He never was liable to 
the particular debt, damages and costs. The true differ^- 
ence is between an original promise and a collateral pro- 
mise. The first is out of the statute ; the latter is not, 
when it is to pay the debt of another already contracted." 
4Q. In Kirkhamy. Martyr (b), Martyr junior, the de- 
fendant's son, had taken the plaintiff's horse without leave, 
and killed it by over-riding. And the defendant, in con- 
sideration that the plaintiff would not bring an action for 
this injury, promised verbally to pay him a sum of money* 
Abbott, C. J., at the trial, thinking this promise an under^ 
taldng to answer ** for the default or miscarriage of ano« 

(a) To demur is an admission of (ft) 2 B. & A. 613, 

the facts stated by the adverse party. 
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ther," and that, therefore, it should have been in writing, 
nonsuited the plaintiff, and the Court refused to set aside 
the nonsuit. Upon the motion for this purpose the counsel 
urged the case of Re(id v. Nash as one which was analo- 
gous to the present, and decisive that the verbal promise 
of the defendant was sufficient. But Abbott, C. J., said, 
" This case is clearly within the mischief intended to be 
remedied by the Statute of Frauds ; that mischief being 
the frequent fraudulent practices which were too com- 
monly endeavoured to be upheld by perjury ; and if it be 
within the mischief, I think the words of the statute are 
sufficiently large to comprehend the case. The words 
are these ; *^ No action shall be brought to charge a de- 
fendant upon ^ly special promise to answer for the debt, 
default or miscarriage of another person." Now the word 
^.' miscarriage" has not the same meaning as the word 
" debt" or " default ;" it seems to me to comprehend that 
species of wrongful act, for the consequences of which the 
law would make the party civilly responsible. The wrong- 
ful riding the horse of another, without his leave and 
license, and thereby causing its death, is clearly an act 
for which the party is responsible in damages; and, there- 
fore, in my judgment, falls within the meaning of the word 
miscarriage. The case of Read v. Nash is very distin- 
guishable from this : the promise there was to pay a sum 
o&mopey as an inducement to withdraw a record in an 
action of assault brought against a third person. It did 
not appear that the defendant in that action had ever 
committed the assault, or that he had ever been liable in 
damages ; and the case was expressly decided on the 
ground that it was an original and not a collateral promise. 
Here the son had rendered himself liable by his wrongful 
act, and the promise was expressly made in consideration 
of the plaintiff's forbearing to sue the son. I, therefore, 
think the nonsuit was right" (a). 

(a) Tlie other judges concurred, and delivered similar judgments. 
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50. The similarity of the facts in the two last cases, 
(Read v. Nash and Kirkham v. Martyr,) is such, that the 
learned editors of Saunders's Reports, (one of whom is 
now upon the bench (o)) have argued, from the opposition 
of the judgments, that the latter overrules the former — 
an opinion to which I assent, under, however, a qualifica* 
tion. In both cases an injury had been committed, the 
appropriate remedy for which was an action ex delicto; in 
both a third person promised a specific compensation; 
the consideration for the promise in both was similar; in 
neither does it appear that the alleged wrong-doer con- 
fessed the wrongftil act; in neither was he a party to the 
promise, and, therefore, in both, the promise of the de- 
fendant was an original promise: — But still, it should be 
recollected, that Abbott, C. J. said the two cases were very 
distinguishable; and if the distinction in the learned judge's 
view was, that in the latter case the promise was a colla- 
teral one, then the latter judgment cannot be considered 
as overruling the former, because in the former case the 
Court regarded the promise as an original one (6). And 
that this was the distinction seems probable, from the 
remark, that the case of Read v. Nash was " decided 
expressly as an original promise, but here the son had 
rendered himself liable/' In the reported judgments of 
the other judges there is not equal evidence of their having, 
considered the defendant's promise a collateral one; but 
at the same time there is no evidence to the contrary; and 
upon such a point the Court was not likely to differ, 
^^ I am also of opinion," said Mr. Justice Holroyd, '^ that 
the nonsuit in this case was right. I think the term 
miscarriage is more properly applicable to a ground 
of action founded upon a tort than to one founded 
upon a contract: for in the latter case the ground of 
action is, that the party has not performed what he agreed 

(a) Mr. Justice Fatteton, when there is such a distinction as 

(6) Decisions, although differ- this in the premises under adjudir 
enty obviously are not antinomous, cation. 



40 INTERPaSTATION OF *^ SPECIAL PROMISE," ftc 

to perform^ not thiit be has misconducted himself in some 
matter for which by law he is liable. And I think that 
both the words miscarriage and default apply to a promise 
to answer for another with respect to the nonperformance 
of a duty, though not founded upon a contract. This 
case is certainly within the mischief contemplated by the 
legislature, and it appears to me to be within the plain 
intelligible import of the words of the act of parliament." 
Mr. Justice Best also remarked that there was *' nothing 
to restrain these words default or miscarriage, and it ap- 
pears to me that each of them is large enough to 
comprehend this case.'* 

51. Upon the effect of the decision in this case mth 
relation to the question, whether any other than cases of 
guarantie are within the statute, it may be observed, 
1. That a contract to answer for the delict or tort of 
another may, Uke a contract to answer for the debt of 
another, be a contract of surety (a collateral contract) or 
not, according to the circumstances. For instance, if, in 
the case of Read v. Nash, the promise, instead of being a 
promise to pay a specific sum of money to stay proceed* 
ings, had been to pay such damages as might be recovered 
against Johnson, the alleged wrong-doer, or if Johnson 
had himself acceded to the compromise, and made the 
same promise, the promise would have been one of surety, 
although its subject was the delict, tort, or miscarriage of 
another. 2. Supposing it to have been intended that the 
statute should indude aU contracts of surety, as well those 
which relate to delicts as those which relate to debts, the 
words " default or miscarriage," or others equivalent to 
them, and Significant of the class of acts technically deno* 
minated torts, were necessary, as without such words only 
guaranties for debts would have been within the statute* 
3. It cannot justly be inferred from the decision of Kirk^ 
ham V. Martyr, that any other cases are within the statute 
than cases of collateral promises, because, as I have 
already observed, the Court seems to have regarded that 
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as a case of a collateral promise : and although some of 
the remarks made by the Court might possibly serve as 
arguments for the extension of the statute to the case 
of original promises, yet, in that point of view, they are 
scarcely of judicial authority, for two reasons: — First, 
That they were not made with a view to extend the sta- 
tute to a case of an original promise; and, secondly. 
That there are cases in which it is expressly said that 
the statute does not apply to original promises. 5. If 
after all an antinomy is conceived to exist in the <;ases of 
Read v. Nash and Kirkham v. Martyr, it consists merely 
in THIS, that in the one facts were considered as consti- 
tuting an original promise, which in the other, though 
essentially the same, were considered as constituting a 
collateral promise. 

52. In the case oiBuckmyrw. Darnell (a), the promise 
was, that if the plaintiff would deUver his horse to J« Eng- 
lish, English should redeUver it safe to the plaintiff: and 
it was decided to be within the statute. For, says Salkeld^ 
in his summary of the reasoning of the Court, " Where 
the undertaker comes in aid only to procure a credit to the 
party, there is a remedy against both, and both are an- 
swerable according to their distinct engagements (6) ; but 
where the whole credit is given to the undertaker, so that 
the other party is but as his servant, and there is no 
remedy against him, this is not a collateral undertaking* 



(a) 1 Salkeld, 27; 6 Mod. 248; 
2 Lord Raym. 1085. 

(b) This expression accurately 
accords with the nature of the con- 
tract of surety; — it is a contract 
for the constitution of which there 
must be two engagements. For in- 
stance, if A.f the friend of B., un- 
der the impression that JB. has 
committed a tort and is liable to 
pay damages, promises to pay the 
injured party a sum of money in 



compensation, J.'s is not a con- 
tract of surety, unless B. is himself 
under a correspondingengagement. 
One consequence of a payment by 
a surety is, that he is entitled to re- 
cover the amount from his princi- 
pal ; but if A, pays that which £. 
had never himself engaged to pay, 
either expressly or impliedly, it is 
clear that A. could not recover the 
payment from B. ; therefore A. id 
not B.'s surety. 
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But it is otherwise in the principal case, for the plaintiff 
may maintain detinue on the bailment against the original 
hirer, as weU as assumpsit on the promise against this de- 
fendant." 

53. In the case of Goodman v. Chase (a), the plaintiff 
had recovered judgment against the defendant's son in a 
former action, and had taken him in execution. Upon 
his arrest he applied to the plaintiff's attorney for time to 
get the money j^ and in the mean time to be released from 
custody; and he was accordingly released upon the pre- 
sent defendant signing the following agreement: — " I do 
hereby undertake and agree to put the above defendant 
into the custody of the sheriff of Hampshire on or before 
Saturday next, and in default of my doing so, I undertake 
to pay the damages and costs for which the said defendant 
has been this day taken in execution by the said sheriff, 
at the suit of the above-named plaintiff." On the day 
mentioned the defendant's son offered to return into cus- 
tody, but the under-sheriff would not receive him, and 
the present action was brought upon the above agreement; 
which, it should be observed, does not express a consi- 
deration, and therefore was not binding, if it was an agree- 
ment to answer fof the debt of another, within the statute. 
The Court decided it was not within the statute, because, 
said Lord Ellenborough, " By the discharge of Chase 
junior, with the plaintiff's consent, the debt as between 
those two persons was satisfied. No case can be cited in 
which such a discharge has not been held quite sufficient. 
Then if so, the promise by the defendant here is not a 
collateral but an original promise, for which the consider- 
ation is the discharge of the debt between the plaintiff and 
Chase junior. That being so, it becomes wholly unneces- 
sary to consider the question arising out of the construc- 
tion of the fourth section of the Statute of Frauds." 

54. Upon this reasoning of Lord Ellenborough it may 
be remarked, 1 . That it impHes the opinion that only coUa- 

(«) 1 Barn. & Aid. 297. 



INTERPRETATION OF "SPECIAL PROMISE," &C. 43 

teral engagements are within the statute. 2, Had this 
learned judge thought the words of the statute ought to be 
interpreted in that literal extent in which some think they 
were in the case of Kirkham v. Martyr^ instead of being 
taken as in the cases of Read v. Nash and Buckmyr v. 
Darnelly in the sense of a description of the contract of 
guarantie, he would have decided the defendant's promise 
to be within the statute ; because, although it was not a 
guarantie, it also was not a promise to pay his own debt, 
but his son's debt ; or literally it was a promise to pay the 
debt of another person. 3. Upon the question whether 
the promise was collateral, or an original one, the learned 
judge employed, as a test, an argument substantially 
derived from the definition of the contract of surety. 
Inferring from the exoneration of Chase junior, and the 
extinction of his debt, that the defendant's was not a col- 
lateral but an original promise, was the same thing as 
sajdng, where there is no principal debtor there can be no 
surety, here there is no principal debtor, therefore the de- 
fendant is not a surety. A person by becoming surety does 
not exonerate the original debtor. But Chase junior was 
exonerated, therefore the defendant is not his surety ; and 
not being a surety the engagement is out of the statute. 

55. If the creditor sells his debt, and contracts to 
transfer all his rights in respect of it to the purchaser, the 
agreement to pay the price is not a promise to answer for 
the debt of another within the statute ; nor, it may be 
added, is it a promise of guarantie, because in the con- 
tract of guarantie there are three parties, creditor, debtor, 
and surety ; but in the case supposed, the creditor relin- 
quishes his rights, or exercises them only for the pur- 
chaser, and so there continue still only two parties. Thus, 
in Anstey v. Harden (a), an action for goods sold and 
delivered, the defendant pleaded in bar of a part of the 
plaintiff's claim, an agreement made between himself, the 
plaintiff, together with his other creditors, and T.Weston, 

(«) 1 New Rep. 127. 
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which was stated in the plea to be to this effect: — that 
Weston should pay, and the creditors accept, an aggre- 
gate sum, equivalent to ten shillings in the pound, in full 
satisfaction of their respective debts. The plaintiff replied 
that the agreement T^as not in writing. At the trial it 
appeared that one of the terms agreed upon was, that the 
creditors should assign their respective debts to T. Wes- 
ton; which stipulation, although not mentioned in the 
plea, was taken cognizance of by the Court, and the 
Court thought the agreement not properly a promise to 
answer (a) for the debts, but a purchase of the debts by 
Weston, and that as such it was not within the statute. 

56. So (b) where it appeared that the original purchaser 
of goods, contemplating an inability to pay for them, had 
transferred them, with the consent of the seller, to the 
defendant, and the defendant urged the statute in his 
defence against the seller, the Court said there was no 
agreement here to answer for the debt of another, but it 
was a new sale of the goods to the defendant, and that 
an action could not have been maintained against Phillipsi 
the original purchaser. It may be added, Phillips having 
ceased to be liable, the defendant was not his surety. 



(a) Per Sir James MansfieldjC J, 
Tlie facts were shortly these : — ^The 
defendant was upon the brink of a 
bankruptcy ; some of his creditors 
met to consider what should be 
done ; and his effects being found 
only sufficient to pay 78. 6d, in the 
pound, the creditors agreed to ac- 
cept 10». in the pound from Wes- 
ton in full satis&ction of their debts, 
and undertook to assign their debts 
to him. The only object of the 
deed was the assignment of the 
debts, and Weston was to pay 10<. 
in the pound as the price of those 



debts." Per RookCy J »** It seems 
to me that this is the case of a pur- 
chase of a debt.'* Per Chambre, J. 
<' I think it perfectly clear that this 
was a contract to purchase the 
debts of the several creditors, in- 
stead of being a contract to pay or 
discharge the debts owing by Mar- 
den. It was of the substance of 
the agreement that those debts 
should remain in full force, to be 
assigned to Weston.** 

(6) Browning v* Stallardp 5 
Taunt 450. 
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57. In Tomlinsony. Gill {a\ el 'promiae by the defendant 
to the widow of an intestate, to make good any deficiency of 
assets, if she would allow him to be joined with her in the 
letters of administration, was held not within the statute. 
This promise also was not a guarantie: 1. because there 
was no principal debtor; 2, the debtor was. dead, and his 
goods were become the debtor ; and in this respect the 
case is similar to the case of Williams v. Leper (6). 

58. The cases are numerous of engagements by one 
person in favour of another, in consideration of the cre- 
ditor's relinquishing some lien, fund, or security; as, for 
instance, an engagement by one person to pay the rent 
of another, if the landlord would relinquish his distress or 
right of distraining. Thus, in Williams v. Leper {c)y 
the action was brought upon a verbal promise of the de- 
fendant to pay the plaintiff the rent due to him as the 
landlord of one Taylor, if the plaintiff would desist from 
distraining upon the effects of Taylor. It appeared that 
the defendant was a broker, and gave the promise upon 
the premises, and whilst he was in possession of the effects 
for the purpose of selling them for the benefit of the cre- 
ditors of Taylor: and upon the question whether the de- 
fendant's promise was within the statute. Lord Mansfield 



(a) In this case Lord Hardwicke, 
Chan, said, " The modern deter- 
minations have made a distinction 
between a promise to pay the ori- 
ginal debt, and on the foot of the 
original consideration, and where 
it is a new contract. Here is quite 
a new and distinct consideration. 
Read v. Nath is strong to the pur- 
pose.'* If a person, to obtain cre- 
dit for another upon a purchase 
not yet made, promises to pay the 
debt, the promise may be said to 
be on the foot of the original con- 
sideration ; but if the promise is 



made af^er the purchase is made, 
and after credit has been given, in 
consideration of forbearance, there 
is a new consideration: yet the- 
latter promise, as well as the for- 
mer, is a guarantie, and also within 
the statute. The case of Read v. 
Nash was one not simply of a pro- 
mise upon a new consideration, 
but of a new contract, the circum- 
stances of which excluded it from 
the class of contracts of surety. 

(6) Infrd. 

(c) 3 Burr. 1886. 
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said, " The lan^ord has a legal pledge ; he enters to dis- 
train ; he has the pledge in his custody ; the defendant agrees 
that the goods shall be sold and the plaintiff paid in the 
first place. The goods, therefore, are the fund. The 
plaintiff has a hen upon the goods (a). Leper was a 
trustee for all the creditors, and was obliged to pay the 
landlord, who had the prior lien." Mr. Justice Lawrence 
said, " This case is neither within the spirit or meaning 
of the act. The tenant was here the original debtor. 
The plaintiff had two remedies against him. The plaintiff 
is in possession of the goods, having entered with intent 
to distrain them. Leper was the agent for the creditors. 
He makes this promise in order to discharge the goods of 
this distress. I consider this distress as actually made. 
Leper says, '^ if you will quit the goods, and disincumber 
the fund, I will pay you." And Mr. Justice Aston said, 
'^ If this was a promise to pay the debt of Taylor I should 
think it within the statute. But I look upon the goods 
here to be the debtor ; and I think that Leper was not 
bound to pay more than the goods sold for ; the goods 
were a fimd between both." Accordingly judgment for 
the plaintiff. 



(a) The case of Wood v. Ntmn, 
2 Moore & Payne, 27, et 5 Bing. 
10, seems to have been decided 
upon a similar view of the nature 
of the landlord's lien. In that case 
it appears, that early in the morn- 
ing, the landlord hearing a dispute 
between his tenant and a stranger 
respecting a lathe then upon the 
premises, to which they both laid 
claim, entered and said, ^^ the ar- 
ticle shall not be removed till my 
rent is paid/^ and on the same day 
he sent his broker to distrain. In 
the mean time, the lathe had been 



removed, notwithstanding which, 
the broker seized it, and the seizure 
was held to be rightful. <' The dis- 
tress," said Betty C. J., " com- 
menced when the landlord came 
on the premises and said ' This 
shall not go till my rent is paid.* 
From that time the property was 
in the custody of the law, and be- 
ing improperly removed, tlie land- 
lord had a right to get it back." 
And, therefore, in the present ac- 
tion of trover by the owner for its 
recovery, judgment was given for> 
the defendant 
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59. Bampton v. Paulin {a) is similar* There the de- 
fendant, an auctioneer, whilst employed to sell the effects 
on certain premises, the rent of which was in arrear, was 
applied to by the landlord for the rent, the landlord saying 
^^ it was better to apply so than to distrain;" to which the 
defendant answered, '^ you shall be paid, my clerk shall 
bring you the money." And it was held that the defend- 
ant was liable, though his agreement was not in writing. 

60. So too in Barrell v. Trus8eU{b), where the plaintiff 
being in possession of goods under an absolute bill of sale, 
forbore selling them upon the defendant's promising to 
pay the debt for which the bill of sale was given, the 
verbal promise was held to be sufficient. 

61. Houlditch v. Milne {c) was decided by Lord Eldon 
at Nisi Prius, upon the authority of Williams v. Leper. 
The plaintiff, a coach-maker, had the carriages of a Mr. 
Copey to repair; they had been sent to him by the defend- 
ant; and when repaired were packed and sent on board 
ship under the order of the defendant; and the defendant, 
in answer to the inquiry, who was to pay for them ? said, 
he would; but the bill of the repairs was made out to 
Mr. Copey. On these facts it was contended, that the 
defendant was a surety, and that the action was not main- 
tainable, because the promise was not in writing. But 
Lord Eldon, after stating the general rule, that '^to make 
a person liable for goods delivered to another, there must 
be either an original undertaking by him so that the cre- 
dit was given solely to him, or there must be a note in 
writing," said, *' there might be cases where the rule did 
not apply," such for example as that of Williams v. Leper; 
and then observing its analogy with the present, he said, 
" the plaintifls had to a certain extent a lien on the car- 
riages, which they parted with on the defendant's pro- 
mise to pay; that I think took the case out of the statute.'' 

(a) 4 Bing. 264. (c) 3 Esp. N. P. C. 87. 

(6)4Taunt. R. 117. 
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. G2. The case of Edwards v. Kelly (a) differs from 
Williams v. Leper only in this, that the plaintiff, the 
landlord of E. Kelly, instead of having merely threatened 
to distrain, had actually distrained, and in consideration of 
the plaintiff's delivering up the distress to the defendants, 
the defendants undertook to pay the rent due, and gave 
the plaintiff the following memorandum of agreement: — 
^' We the undersigned hereby agree and undertake to 
pay to Thomas Edwards all such rent as shall appear 
to be legally due to him from Edward Kelly, the tenant 
of part of the Barton of Rame and tenement Bastard 
Combe y up to the S5th day of December, 1815." Signed 
by the defendants: — this memorandum does not express 
the consideration, and therefore is not sufficient, if it is 
within the statute, as a promise to answer for the debt of 
another; and upon that question the Court held that the 
case was governed by Williams v. Leper, and severally 
delivered their judgment as follows: — 

Lord Ellenboroughy C. J. — " Perhaps this case might 
be distinguishable from that of Wil^ms v. Leper, if the 
goods distrained had not been delivered up to the defend- 
ants. But here was a delivery to them in trust, in effect, 
to raise by sale of the goods sufficient to satisfy the plain- 
tiff's demand; the goods were put into their possession 
subject to this trust. So that in substance this was an 
undertaking by the defendants that the fund should be 
available for the purpose of liquidating the arrears of rent. 
There was therefore a consideration for this promise, 
partly falling within the authority of Williams v. Leper ^ 
partly within that of Read v. Nash'* 

Bayleyj J. — "I think that the case of Williams v. Leper 
goes the whole length of deciding this case; and that in 
one particular it is stronger than that case; because in 
that a distress had not been made, here the plaintiff had 
the distress in his hands. It is only necessary to attend 

(a) 6 M. & S. 204. 
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to the facts in order to see that this case is not within the 
statute. After the plaintiff had distrained, he held in his 
own hands his remedy for recovering the rent, and the 
tenant was at that time no longer indebted; for so long as 
the landlord held the goods under distress, the debt due 
from the tenant was suspended. What then, I would ask, 
is the substance of this contract? It is as if the defendants 
had proposed to the plaintiff in these words: you must 
convert the goods into money in order to satisfy yourself 
the arrears due, if you will allow us to do this we will pay 
you. And what would this have been but an independ- 
ant (a) contract between these parties? I think that the 
present case is neither within the letter nor mischief of 
the act of parliament, which was aimed at cases where a 
debt being due from one person another engaged to pay 
it for him. But here, for the reason above stated, at the 
time when the promise was made the debt was not owing 
from the tenant.'' 

Abbott J J. said he thought this not a promise to answer 
for the debt of another. And Holrot/d, J. evidently 
adopting the reasoning of Mr. Justice Bayley, said, ^^ If 
debt were brought for the arrears while the goods were 
under distress y the tenant might plead the distress in an^ 
swer; which shews that the debt was for the time sus- 
pended. The consideration for this promise was a fresh 
consideration, not merely moving to the tenant, but to 
those who made the promise to pay a debt which at the 
time did not exist as the debt of another." 

According then to the view taken by Bayley and Hoi- 
royd, Js. the engagement in this case was an original en- 
gagement* The distress suspended the debt for which it 
was levied, and during its continuance, it exonerated the 
tenant from his personal liability ; consequently when the 
engagement of the defendants was made there was no 
principal debtor, and therefore the defendant was not a 

(a) The learned judge evidently original contract as distinguished 
uses this term in the sense of an from a collateral contract. 

E 
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surety. And the engagement being an original one, it 
was only in conformity with the great majority of the 
other cases to hold it not within the statute (a). 

63. In Castling v. Aubert {b) the plaintiff, an insurance- 
broker, held poUcies belonging to one Grayson, upon which 
he had a lien for his indemnity against acceptances which 
he was under for Grayson's accommodation. A loss had 
happened upon some of the policies ; the defendant, to 
whom Grayson had transferred the management of his 
insurance concerns, in order to obtain an adjustment of it, 
applied for the policies; and the plaintiff gave them up, on 
the defendant's agreeing to indemnify him against his ac- 
ceptances. But the agreement was only verbal, and the 
defendant insisted that it was within the statute. Lord 
Ellenborough however adjudged that the plaintiff was en- 
titled to recover upon either of the two following grounds ; 
first, that the defendant had received from the under- 
writers more than the amount of the plaintiff's claim ; and 
to the extent of their claim or lien, it was money received 
to the use of the plaintiff; or, secondly, that the transac* 
tion was rather a purchase of the policies than a promise 
to answer for Grayson, though the discharge of Grayson 
would eventually follow. Mr. Justice Lawrence also con- 
sidered the transaction as a purchase by the defendant of 
the plaintiff's interest in the policies; or as a promise to 
pay what the plaintiff would be liable to pay if the plain- 
tiff would furnish him with the means of doing so. 

Mr. Justice Le Blanc said, this is a case where a man 
having a fund in his hand which was adequate to the dis- 
charge of certain incumbrances, another party undertook 
that if that fund were delivered up to him he would take 
it with the incumbrances ; this therefore has no relation 
to the Statute of Frauds (c). 

(a) The same reasoning, it seems, (h) 2 East's R. 325. 

\vould apply to the case of WU' (c) This was the ground upon 

liams v. Leper y and perhaps also which Mr. Justice Aston relied in 

to Bampton v. Paulin. Williams v. Ijeper. 
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' 64. At one time it was much discussed,^ whether a (a) 
promise to pay the debt of another was within the statute, 
if the promise was made before the debt was due, or before 
the contract upon which the debt was to arise was exe- 
cuted, and Lord Mansfield is supposed to have determined 
the negative. 

Thus, in Mowbray v. Cunningham (ft), goods were deli- 
vered to A. at the request of -B., who said he would see 
them paid for; and Lord Mansfield held the promise not 
within the statute, — for this reason, it is said, — that at the 
time the promise was made there was no debt at all; so. 
that Lord Mansfield, it would seem, interpreted the word 
'^ debt'' in the sense of something actually due, and held 
as a general rule, that if the debt was not due when the 
promise was made, the promise, though properly a colla- 
teral one, was not within the statute. But upon examina- 
tion it rather appears that Lord Mansfield, in this case, 
thought that B., who ordered the goods, and not A,, was 
the debtor; that no credit was given to^., and therefore 
that upon the facts B, was not a surety. " This is a pro- 
mise made before the debt accrues, and what is the reason 
of the tradesman's requiring that promise? It is because 
he will not trust the person for whose use the goods care 
intended'^ And in Jones v. Cooper, a case which oc- 
curred not long after, Lord Mansfield referred to Mow- 
bray V. Cunningham as having been decided upon '^ the 
general distinction," evidently meaning the distinction 
between a collateral and an original promise. 

65, In the case oi Jones y. Cooper {c) goods were deli- 
vered to one Smith in consequence of a parol order by 
the defendant, and a parol promise in these words — " / 
will see you paid if Smith mil not ,•" upon which Lord 
Mansfield said, " Where the undertaking is before 

(a) See Matson v. Wharam, ler, J. in Matson v. Wharam, 2 
infrcty n. (6). T. R. 80. 

(b) Cited by counsel in Jones v, (c) Suprcl, n. {b). 
Cooper, 1 Cowp. 227 ; and by Bul- 

E 2 
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delivery, and there is a direction to deliver the goods 
and I will see them paid for, it is not within the 
Statute of Frauds. But there may be a nicety where 
the undertaking is before delivery and yet conditional, 
as this is. It turns singly on the undertaking being 
in case the other did not pay. — We will look into it :" 
and the next day Lord Mansjield delivered the unani- 
mous opinion of the Court as follows: — " We are all of 
opinion, on the authority of the cases in the books, that 
the promise by the defendant in this case to pay if Smith 
did not, is a collateral undertaking within the Statute of 
Frauds, and it is so clear it would be only spending time 
to go through the cases, or to say much about it." Now 
from this judgment I think it evident that Lord Mansjield, 
in concurrence with the rest of the Court, understood the 
words " jH'omise to answer for the debt of another" in the 
sense in which they are at present understood, as compre- 
hensive of all promises of guarantie, without any distinc- 
tion between debts due, and not due, at the time of the 
promise. " Where the undertaking is before delivery 
and conditional," that is, where it is a guarantie, although 
it is for a debt not yet due, it is within the statute. It is 
evident also, that Lord Mansjield thought an undertaking 
by the person who orders goods or directs the delivery, 
prima facie, an original undertaking, and therefore 
Out of the statute ; unless either by its express terms, as 
in Jones v. Cooper {a), or by extrinsic evidence, as in 
Matson v. Wharam{b), it appeared to be conditional, 
(collateral). And, therefore, also Lord Mansjield never 
could have decided the case of Mowbray v. Cnnningkam 
on the ground alleged, but must have viewed the defendant 
in that case as the sole debtor (c). 

(fl) Seep. 51. Lord Mansfield viewed the de- 

(6) See p. 53. fendant's engagement as an origi- 

(c) It is not difficult to account nal undertaking, and thought no 

for the misconception above at- credit was given to the party for 

tempted to be corrected. Whilst whom the goods were ordered, 
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66. The cases subsequent to this period establish what 
I have also no doubt was established in the opinion of 
Lord Mansfield, that if the person for whose use goods 
are furnished be liable at all, any other promise by a third 
person to pay for them must be in writing, without a dis- 
tinction as to whether the promise is made before or cffter 
the goods are delivered. 

Thus, in Matron y. Wlmram (a), the defendant applied 
to one of the plaintiffs and asked him if he was willing to 
serve one Robert Coulthard, of Pontefract, with groceries: 
he answered, they dealt with no one in that part of the 
country, and did not know Coulthard : to which the de- 
fendant replied, if yoU do not know him you know me, 
and I mil see you paid. The plaintiff then said he would 
serve him, and the defendant answered, he is a good 
chap, but / will see you paid. A letter was afterwards 
received by the plaintiffs from Coulthard, containing an 
order for goods ; the goods were sent, and Coulthard, in 
the books of the plaintiffs, was made the debtor. The 
plaintiffs applied to Coulthard for payment, and, receiving 
no answer, they applied to the defendant, who reAised to 
pay the money. There was no promise in writing, and 
the Court thought the plaintiff not entitled to recover. 
** If this were a new question," said Buttery J. ** the 
bearing of my mind would be the other way; for Lord 
Mansjield^s reasoning (6) in Mowbray v. Cunningham struck 
me very forcibly. But the authorities are not now to be 
shaken; and the general hue now taken is, that if the 
person for whose use the goods are furnished be liable at 
aD, any other promise by a third person to pay that debt 
must be in writing, otherwise it is void by the Statute of 
Frauds" (c). 

but that the credit was given solely (a) 2 T. R. 80. 

to the defendant, the quoters of (b) See ante, pp. 51, 52, where 

tiie case viewed the defendant I have endeavoured to shew that 

merely as a surety, and cited the Lord Mansfield^s reasoning was 

judgment without adverting to this misunderstood. 

difference between THEIR OWN and (c) See also jincferson v. fioy^ 

the judge's view of the premises. man, 1 H. Bl. 131. 



•54 INTERPRETATION OF " SPECIAL PROMISE," &C. 

' 67. The cases upon the question to whom credit was 
given, .which is itself usually only preliminary to the quesr 
tion whether the case is or not within the Statute of 
-Frauds, are numerous ; and to assist the judgment in like 
cases I will give specimens of them. 

.68. Rains and another, assignees oi Evelyn v. Storry (a), 
was an action for goods sold and delivered. The defend- 
ant, therefore, was declared against not upon a guarantie, 
but as the person to whom alone the credit was given in 
the first instance. It appeared that the bankrupt's tra- 
veller had received an order from a Mrs. Stoker, who had 
referred him to the defendant; that the traveller went to 
the defendant, and told him of Mrs. Stoker's order, and 
said that he would not send the goods without the de- 
fendant's authority; upon which the defendant, after 
some inquiries as to the amount and terms of the order, 
said, ^' You may send them, and FU take care the money 
shall be paid at the time" The traveller asked whether 
he might send any more, if Mrs. S. should want them ? 
To which the defendant replied, " Not without letting 
me know." A letter was soon afterwards written to the 
defendant, requesting him to accept a bill for the amount 
of the order ; to which he returned for answer, that he 
was not in the habit of accepting bills, but that the money 
would be paid when due. 

. The counsel for the defendant referred to the case of 
Mines v. Sculthorpe (b\ in which it was ruled that a 
guarantie must be declared upon specially, and in which 
the plaintiff was nonsuited, because, as in the present 
case, the action was in indebitatus assumpsit: but Best, C.J. 
asked. Then is not this a direct undertaking by the de- 
fendant? And for the defendant it was submitted it was 
not; and the rule laid down in Matson v. Wharam, that 
if the person for whose use the goods are furnished be at 
all liable, any promise by a third person to pay for them 
must be in writing, was referred to. 

(fl) 3 Carrington & Payne, N. P.C. 131. (6) 2 Camp. N.P.C. 215, 
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Best, C. J., then said, if you show that any credit was 
given to Mrs. Stoker, you will bring your case within that 
of Matsan v. Wharam. At present I do not think you 
are within that case. If you will show that a bill of par- 
cels was sent to Mrs. Stoker, I will nonsuit the plaintiff. 

Proof of the bill of parcels was not given; but several 
letters were put in, in one of which, from the bankrupt to 
the defendant, the expression occurred, " the goods you 
guaranteed for Mrs. Stoker have been delivered ;" and in 
another, the following expression: " I once more write 
respecting my account, which yon guaranteed to me," &c. 

Upon this evidence Best, C. J. nonsuited the plaintiff, 
and no motion was made to set aside the nonsuit. 

69. In Keate v. Temple (a) the plaintiff was a tailor and 
slop-seller, the defendant the first lieutenant in H. M. S. 
the Boyne. The defendant had applied to a friend to 
recommend him a slop-seller to furnish the ship's crew 
with clothes, saying, " He will run no risk, I will see him 
paid." The defendant's friend recommended the plaintiff; 
and the defendant, in conversation with the plaintiff, told 
him, ^' I will see you paid at the pay table, are you satis- 
fied ?" to which the plaintiff answered, " perfectly so." 
And consequently he supplied the clothes required ; soon 
after which the Boyne was burnt, and the crew dispersed 
into different ships. On that occasion the plaintiff having 
expressed some apprehensions for himself, was told by 
the defendant, ** Captain Grey (the Captain of the Boyne) 
and I will see you paid: you need not make yourself 
uneasy." After this a commissioner came on board the 
Commerce de Marseilles in order to pay the crew of the 
Boyne, and the defendant, who was standing at the pay- 
table, took some money out of the hat of the first man who 
was paid, and gave it to the plaintiff; but the next man 
refiised to part with his pay, and was immediately put in 
irons. The defendant then asked the commissioner to 
stop the pay of the crew, who answered it could not be 
done, and consequently the plaintiff brought the present 

(«) 1 Bos. & Pul. 158. 
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action. The action was not special as on a guarantiee 
but was for goods sold and delivered to the defendant ; 
the defendant^ therefore, was charged as the debtor (a) 
or person solely liable in the first instance; and a verdict 
was found against him, but the Court set it aside and 
granted a new trial, on the ground that the sum recovered^ 
576/. 7^. 8d. was so large as against a Ueutenant in the 
navy, that it never could have been in the contemplation 
of the defendant to make himself liable, or of the slop- 
seller to furnish the goods to so large an amount on his 
credit; that, in short, from the nature of the case, it was 
apparent that the men were to pay in the first instance. 
" The defendant's words," said Eyre, C. J. " were, * I will 
see you paid at the pay-table; are you satisfied?' and the 
answer then was, ' Perfectly so.' The meaning of which 
was, that however unwilling the men might be to pay 
themselves, the officers would take care that they should 
pay. The question is, whether the slopman did not in 
fact rely on the power of the officer over the fund out of 
which the men's wages were to be paid, and did not prefer 
giving credit to that fund (6) rather than to the Ueutenant, 
who, if we are to judge of him by others in the same situ- 
ation, was not likely to be able to raise so large a sum." 

Upon this judgment one remark arises, of some import- 
ance : from the nature or circumstances of the case it was 
inferred that the defendant did not intend to make himself 
liable; and hence those dicta which leave out of consider- 
ation the circumstances of a case, and give rules as to the 
effect of a promise merely with reference to the manner 
in which it is expressed, are necessarily fallacious: for 
example, such dicta as die following of Holtf C. J. : — 
^* ^6 if A, promises B., b^ing a surgeon, that if B. cur^ 
D, of a wound he would see him paid, this is only a pro- 
mise to pay if D, does not, and therefore ought to be in 
writing, by the Statute of Frauds. But if A. promise B. 

(a) A guarantie must be de- (6) Thisreasotiing seems to have 

dared upon specially. Mines v. influenced the decision in Frouer 
ScuUhorpe, 2 Camp. N.P.C. 214. v. Allen, Gow, N.P.C. 117. 
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in such a case that he will be B.'s paymaster, whatever he 
shall deserve, it is immediately the debt o{ A., and he is 
Kable, without writing.*' 

And the following, per Lee, C, J. " If A, promises to 
pay B. if C does not, A. is but a surety; but i{ A» pro- 
mises that C shall pay, he is a principal." 

70. In DixoHy assignee of Moore, a bankrupt, v. Hat" 
^^M (a), the action was upon the following agreement: — 
*' I Richard Hatfield do agree to pay Mr. J. Moore 60/. for 
timber to house in Annett's Crescent, out of the money 
that I have to pay William West, provided West's work is 
completed." The declaration stated, that at the time of the 
making of this promise, it was agreed between West and 
the defendant, that West should complete certain carpen- 
ter's work for the defendant, at a certain house belonging 
to the defendant, and that, in consideration that Moore 
would furnish West with timber for that purpose, the 
defendant made with Moore the above agreement: the 
declaration therefore was applicable eithet to the supposi- 
tion of the timber being supplied on the credit of West, 
or only of the defendant. Upon this evidence Besty C. J. 
lejft it for the jury to say " whether the timber had been 
furnished on the credit of the defendant," and the jury 
foimd for the plaintiff. Upon a motion for a rule nisi to 
set aside the verdict, Park^ 3. said he was of opinion 
that this was not a collateral, but a direct undertaking by 
tJie defendant himself to pay Moore when the work wad 
completed. And the learned judge put the following 
ease : — If a person go to a timber merchant, and say that 
he has contracted with A. B. to build a house for him, 
and that he would pay for the timber furnii^ed to A. B. 
for that purpose, it amounts to an original undertaking by 
the party giving the order, as the timber would be 
furnished on his own account; but if it weire to be supplied 
for the use of A, B.y on the credit of such party, the 
agreement must not only be in writing, but the consider- 

(a) 10 J. B. Moore, 42; S. C. 2 Bing. 439. 
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ation for the'promise must be expressed on the face of it : 
here, however, no credit was given to West," &c. 

71. In Croft v. SmaUwood{a\ the declaration stated that 
the plaintiff, a tailor, being applied to by one George 
Foster to supply him with certain wearing apparel, the 
plaintiff was unwilling to supply it upon Foster's credit, and 
refused so to supply it ; and that in consideration that the 
plaintiff would supply the said wearing apparel to Foster, 
the defendant promised to pay for it. 

On the part of the plaintiff it was proved, that the 
clothes had first been sent home to Foster by the plain- 
tiff's foreman, he himself being then out of town ; but that 
the foreman prevailed on him to let him have them again; 
soon after which the defendant came to the plaintiff's shop, 
and said, that if they were sent again he would pay for them. 
It was also proved that the defendant being some time 
after applied to for payment, said it was not then con- 
venient to him, but that he had a bill would soon be due, 
when he would pay. 

For the defendant Matson v. Wharam was cited. But 
Eyre, C. J. was of opinion that the whole credit was 
given to the defendant, that the defendant was liable, and 
the case was not within the Statute of Frauds. 

72. In Edge v. Frost (6), the plaintiff having begun to 
fit up the Royal West London Theatre with gas-apparatus, 
upon the application of Mr. Brunton the lessee, but having 
subsequently become doubtful of Mr. Brunton's pecuniary 
ability, was induced to proceed, only in consequence of 
the following note addressed to him by the defendant: 
" Royal West London Theatre, Monday, 9 Sept. 1822, 
I hereby undertake to Mr. Thomas Edge, to see him paid 
for the gas-apparatus he has put up and furnished for 
Mr. J. Brunton, according to the work to be performed 
in a scientific manner, as shall be thought necessary and 

(a) 1 Esp. N. P. C. 121. (6) 4 Dowling & Ryland, 243. 
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approved by Mr. Evans, the superintendent of the gas- 
works in Peter Street." 

It appeared at the trial that the defendant had himself 
given orders about the work both before and after ,the 
above guarantie was given ; upon this evidence the learned 
judge {Abbotty C. J.,) told the jury that the defendant was 
liable independently of the guarantie (a), although he had 
no interest in the theatre ; and a verdict having been 
found for the plaintiff, the Court refused a new trial. 

73. So {b) in an action upon the following and other 
similar notes: — " Gentlemen, Please to deliver 2 pipes of 
spirits for Mr. J. Parry, of Hatfield Street (the son of the 
defendant,) and will oblige your humble servant, J. Parry," 
(the defendant) ; the Court said, the notes are positive orders 
by A. for the delivery of goods to B. ; and the necessary 
effect of them both in law and common sense is either to 
make A. the principal debtor, or to make him the surety 
for B. The plaintiff having given credit to B.^ of course 
A. was a surety only. 

74. In Thomas v. Cooke (c) the plaintiff, at the request 
of the defendant, had joined him in a bond to indemnify 
one Morris from certain partnership debts of Morris and 
W. Cook, which W. Cook undertook to pay on the disso- 
lution of the partnership ; and the defendant promised to 
saye the plaintiff harmless. The plaintiff was compelled 
to pay 360/. under the bond; and to the present action 
for the recovery of so much of the sum as was not pre- 
viously reimbursed to him, the defendant objected that 
the Statute of Frauds had not been complied with : but 
the Court remarked, that had the promise been to Morris^ 
the creditor, (which it was not,) it would have been a pro- 
mise to answer for the debtor, but it was a promise 
of indemnity; and Mr. Justice Bay ley said, ''this ac- 

(a) It was questioned whether (b) Langdale v. Parry, 2 D. & 

the note sufficiently expressed the li. 337. 

consideration for it to be available (c) 8 B. & C. 728. S, C. 3 Man- 
as a guarantie. ning & Ryland, 444. 
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tion is founded^ not on the debt due to Morris, but on the 
consent to enter into the bond jointly with the defendant; 
a promise to indemnify does not, as it appears to me, fall 
within either the words or the policy of the Statute of 
Frauds." 

75. Out of motives of friendship, and merely to accom- 
modate the defendant, the plaintiff had accepted several 
bills of exchange on his account. These bills were all 
paid by the defendant except the last. For the last the 
holder accepted 16/. in part, and the plaintiff^s acceptance 
for six guineas, the balance. This bill not being paid 
when due, the holder brought his action against the plain- 
tiff as the acceptor, and the defendant desired her to de^ 

fend itf representing to her, that as she had no considera- 
tion for the acceptance she might safely do it: in conse- 
quence of which representation she did defend the action, 
and 30/. was recovered against her(a). To the present 
action for the recovery of this sum, the defendant ob- 
jected, under the Statute of Frauds, that there was no 
note in writing, which it was contended was necessary, 
because the object of the action was to recover from the 
defendant a sum of money which was the debt and costs 
in an action against herself and upon her own acceptance, 
and which therefore Was to be deemed h^r own debt; but 
Lord Kenyan overruled the objection, and said, that the 
plaintiff never had any consideration whatever; that the 
defence to the action on the note was on the defendants 
account; that as he directed the defence to be made by 
which he might have been benefited, the money might foe 
considered to have been laid out by the plaintiff on his 
account, and that therefore she was entitled to recover it 
back. 

76. In virtue of the special jurisdiction exercised by the 
Courts over their own officers, they will, upon motion, en- 
force against an attorney, who is considered as an officer, 

(a) Howes t. Marlin, 1 Esp. N. P. C. 163. 
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an undertaking which could not be enforced by action, in 
consequence of its not containing the consideration. 

In Evans v. Duncombe{a), a case in the Court of Ex« 
chequer, the attorney for the defendant, after notice of 
trial had been given, gave the following undertaking: — 
" I the undersigned agree to pay the debt and costs in 
this action." In consequence of which the. plaintiff did 
not proceed to trial ; but the attorney afterwards refused 
to perform the undertaking; and a motion was made for a 
rule for him to show cause why he should not pay the 
said debt and costs, and the costs of the application. It 
was conceded by counsel that there were apparently two 
objections to the application: 1. That the attorney was 
not an attorney of that Court, (he had acted in the cause 
through a Clerk in Court) : 2. That no action could be 
brought upon the undertaking; but a case was cited 
which was conclusive against the first objection, and a 
rule nisi was granted; against which no cause was shown^ 
and it was made absolute, upon the authority of a case in 
the Court of K. B., which met the second objection. 
That case. Re Greaves, Gent, was as follows. An ac^ 
tion having been commenced in the Common Pleas and 
judgment obtained. Greaves, the attorney for the defend- 
ant, and who was an attorney of the Court of King's 
Bench, though not of the Common Pleas, proposed to 
compromise the action, and agreed verbally to give his 
two promissory notes for the debt and costs, payable at 
six and nine months, in consideration of the plaintiff stay- 
ing proceedings. This was accepted by the plaintiff; but 
Greaves afterwards declined to give the notes; where- 
upon a rule was obtained, caUing upon him to pay the 
debt and costs, and cause was shown against the rule. 
The cause shown was, that the promise was void by the 
Statute of Frauds, for the original defendant still re- 
mained liable; and that it was not usual for Courts to in- 

(a) 1 Crom. & Jervis, 372. 
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terfere to enforce a mere parol promise where there is 
nothing criminal. But the Court said, " Even supposing 
the undertaking to be void by the Statute of Frauds, this 
Court may, nevertheless, exercise a summary jurisdiction 
over one of its own officers, an attorney of the Court. 
The undertaking was given by the party in his character 
of attorney, and in that character the Court may compel 
him to perform it. An attorney is conusant of the law, 
and if he give an undertaking which he must know to be 
void, he shall not be allowed to take advantage of his own 
wrong, and say that the undertaking cannot be enforced." 

77. If ^., being the debtor of B., agrees that B, shall 
receive from C. a debt which the latter owes to A.^ a pro- 
mise by C. to B. to pay the debt to B., is not within 
the statute. And therefore in Lacey v. M^Neileia)^ where 
a person who was indebted to the plaintiffs assigned for 
their security a debt due to him from the defendant, and 
one of the defendants (partners) made a parol promise to 
pay it to the plaintiffs, such promise was held sufficient (6). 

78. But if ^., being the debtor of J3., agrees that B, shall 
receive from C. money which C toiU have to pay to A., 
provided A, performs a certain work which he has under- 
taken, would a promise by C. to pay B. be within the 
statute? I should answer no, with scarcely a doubt, were 
it not that some slight doubt arises upon the question 
from the report of Perkins v. Moravia (c). In that case 
the declaration stated, that in consideration that the 
plaintiffs would discount a bill of exchange for 1000/. for 
one Benjamin, the defendant undertook to pay them such 

(fl) 4 Dowling & Ryland, 7. pay to the plaintiffs the debt due 

See also Hodgson v. Anderson, 5 from them to T. & Co., — ^ahd it 

D. & R. 735. S, C. 3 B. & C. was held, that as the demand of 

842. T. & Co. upon the defendants was 

(6) In Wilson v. Coupland, 5 for money had and received, the 
B. & Aid. 228, the plaintiffs defendants were liable as for mo- 
were creditors and the defendants ney had and received, even to the 
debtors to T, & Co., and by con- plaintiffs. 

sent of all the parties it was ar- (r) 1 Carrington & Payne, 

ranged that the defendants should N. P. C. 376. 
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money as should be due from him to Benjamin for work done. 
The undertaking was as follows: — " Messrs. Perkins and 
Co. Gent., I engage to pay you the amount which shall be 
due from me to Mr. Benjamin for any work he shall do 
for me between this and Christmas next;" and for the de- 
fendant it was contended that it was void, because it was 
a promise to answer for the debt of another, and it does 
not express the consideration. But for the plaintiffs it 
was replied, that it was an assignment of a chose in ac^ 
Hon; and Wilsons. Coupland(a) was cited. But Abbott, 
C. J. said, '^ It is an assignment of a thing not in esse; 
Wilson V. Coupland is not like this case." Scarlett re- 
joined, " it is an original contract ; I undertake to pay 
you such money as shall be due." But Abbott, C. J. 
said, " It is to go to reduce the bill, and therefore it is to 
answer for the debt of another." The plaintiff however 
had a verdict; and therefore probably the eventual opinion 
of the learned judge was, that the defendant's promise 
was not within the statute. 

79. In Jarmain v. Algar (&), the defendant, in consi- 
deration that the plaintiff would forbear to arrest 6. F. 
upon a writ of latitat, entered into the following under- 
taking: — " I hereby undertake to sign a bail-bond for the 
above defendant {G.F.) in this action, either on a writ 
issued into Sussex or Middlesex, when tendered to me 
within one week from this date." Abbott, C. J. said, " I 
am of opinion this case is not within the Statute of Frauds. 
It is not an undertaking to answer for the debt, default, 
or miscarriage of another." 

80. If a promise to pay the debt of another forms part 
of an agreement, and is so connected with the other part 
that the whole forms only one entire contract, the contract 
is wholly void unless it is in writing; and that part of it 
cannot be enforced, which standing by itself would be out 
of the statute (c), 

{a) Ante, p. 62, n. (ft). P. C. 249; S. C. 1 R. & M. N. 

(6) 2 Carrington & Payne, N. P.C. 348. 

(c) Chater v. Becket, 7 T.R. 201 . 



64 INTERPRETATION OF " SPECIAL PROMISE," &C. 

But a promise to pay the debt of another may be con- 
nected with a promise to do something else, in such a 
manner that each forms of itself an entire agreement ; in 
which case each is susceptible of separate enforcement, and 
the invalidity of the one will not affect an action upon the 
other (a), 

81. Whether the del credere contract of a factor, 
broker, or other agent, with his principal, is within the 
Statute of Frauds, depends on the nature of the contract 
and its legal consequences. Upon the subject of its legal 
consequences, the cases are at variance. What is a com- 
mission del credere? asked Lord Mansfield, C J., in the 
case of Grove v. Dubois (6), a case of an insurance 
broker, and answered, ^' It is an absolute engagement to 
the principal from the broker, and makes him liable in 
the first instance. There is no occasion for the principal 
to communicate with the underwriter, though the law 
allows the principal, for his benefit, to resort to him as a 
collateral security. The broker is liable, at all events.*' 
Upon the same question, in the case of a factor (e), remarks 
are ascribed to Mr. Justice Chambre, implying the opinion, 
that although with relation to the vendee the factor is to be 
considered as a principal, yet with relation to his own em- 
ployer he is surety for the vendee to the employer: " Where 
a factor sells under a del credere commission, whereby he 
becomes responsible for theprice^^ &c. " If he acts under 
a del credere commission, he is to be considered as between 
himself and the vendee as the sole owner of the goods. 
But if he sell without a del credere commission, it is well 
established that he does not become a surety" {d). In the 
latter remark there is an obvious implication, that the 
kind of responsibility meant in the first sentence was that 
of surety. And this view seems established by Morris v. 

(a) So ruled by Lord Lyndhurat, (c) Houghton v. Matthews^ 3 B. 

C. B. in Wood v. Benson ; see ante, & P. 485. 

p. 13, n. (A). id) Ibid. p. 489. 

(6) 1 T.R. 112. 
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Cleasby (a). In that case Lord Ellenborough said, '^ The 
defendant relies on his commission del credere^ or rather 
on some expressions which have at different times been 
reported to have been used by judges of great name, on 
the effect of such a commission. In correct language, a 
commission del credere is the premium or price given by 
the principal to the factor for a guarantie; it presupposes 
a guarantie. But whatever term is used, the obligation 
of the factor is the same — it arises upon the guarantie. 
The guarantor is to answer for the solvency of the vendee, 
and to pay the money if the vendee does not; on the 
failure of the vendee, he is to stand in his place, and to 
make his default good. Where (6) the form of action 
makes it necessary to declare upon the guarantie, appli- 
cation to the principal must be stated on the record: and in 
all cases it must, if required, be proved, though in the case 
of a foreigner very slight evidence may be sufficient" (c). 
And afler remarking upon the above opinion of Lord Man^- 
Jield, as one which seemed to reverse the relative situa- 
tions of principal and factor, and to have a tendency to 
introduce uncertainty and confusion into the law upon this 
subject, the learned chief justice said, " The principal 
(vendee) must always be debtor, and that whether he is 
known in the first instance or not, except where the broker 
has, by the form of the instrument, made himself so liable." 
This is the doctrine which prevails at present; and I 
think it clear, that the del credere contract, so explained, 
is within the Statute of Frauds, and must be in writing. 

(a) 4 M. & S. 566. The facts appears that the learned judge was 
of this case bear no relation to the enforcing his view by shewing that 
present question; I therefore quote in an action against a del credere 
only the judgment, where the na- agent, the declaration must cou- 
ture of a del credere contract is tain the same averments as those 
considered in a general point of required in a declaration against 
view. common sureties. 

(6) This sentence is evidently (c) See also Gall v. Comber, 1 

an incorrect report. It, however, J. B. Moore, 279. 

F 
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CHAPTER IV. 

Of the Extent of the Contract of Surety. 

82. One consequence of the definition (a) of the contract 
of surety is^ that the surety is not obliged to a greater 
extent than the principal debtor. The cases^ the decision 
of which is in conformity with this principle^ conjointly 
with other considerations, are numerous. 

If a person is surety for the fidelity of another in an office 
of limited duration^ or the appointment to which is only 
for a limited period, he is not obliged beyond that period. 

Thus, the case of Arlington v. Merricke (fi) was an 
action upon a bond, in the condition of which it was 
recited, that the plaintiff, who was postmaster-general, 
had appointed Thomas Jenkins his deputy for a certain 
stage, for the term of six months from the S4th of June, 
in the 19th year of Charles 2; and the condition was, that 
the obligation should be void if Jenkins should, during all 
the time he continued deputy^ faithfully execute the duties 
of his office. The defendant pleaded that the condition 
was performed: the plaintifiT replied, that Jenkins conti- 
nued deputy until September in the 22A. year of the king, 
at which time he committed a breach of duty; and upon 
demurrer to the repUcation judgment (c) was given in 

(a) ArUe^ p. 3. however, from iwhich the rule may 
(6) 2 Saund. R. 403. be inferred, rests upon some prin- 
(c) From the number of cases ciple of reason^ the perception of 
similar to this^ in ^hich conditions which is of the greatest import- 
expressed in very general terms ance in interpretations, and which 
have been held obligatory only to is to be found in a comparison of 
the extent of the recitals by which the respective nature and objects 
they are preceded, it has been of the recital and condition. The 
stated as a general rule of inter- bond itself is an engagement to 
pretation, that the condition^ when pay a sum of money at all events : 
larger than the recital, is restrained the condition expresses the terms, 
by the recital. Each adjudication, the performance of which, it has 
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favour of the defendant^ because Jenkins (a) could not 
continue deputy for any longer time than six months 
without a new appointment. 

88. The case of The Liverpool Water-works Company 
V. Harpley (b) was decided upon the authority of Arling- 
ton v. Merricke. That case was an action against a surety 
upon a bond^ in which it was recited that one Atkinson 
had agreed with the plaintiiFs to collect their revenues 
from time to time for twelve months from the date thereof. 
The condition was, that the bond should be void, if 
Atkinson should from time to time annually ^ and at all 
times thereafter during the continuance of his employment ^ 



been agreed, shall discbarge the 
bond ; the bond, therefore, is merely 
penal, to secure the performance 
of the condition; and consequently 
the condition is in fact the princi- 
pal engagement. Now, the recital 
is a preamble to the condition, ex- 
planatory of what has passed in 
negotiation, and supposing it to be 
complete, the condition ought to 
express nothing more than is con- 
tained in the recital. The condi- 
tion is, as it were, a technical ver- 
sion of the recital, framed with a 
view to a future operation. Hence 
the rule that the condition is to be 
restrained by the recital. But the 
recital may be imperfect, and of 
its imperfectness the condition it- 
self may afford sufficient evidence. 
In this case it is evident the rule 
alluded to does not take place, as 
is evinced in the cases of Sansom v. 
Bellf Pearsall v. Summersety and 
some others, which will be noticed 
in the text. 



(a) Had the action been against 
Jenkins, as it might, (he being a 
party to the bond,) there would 
have been the same decision. The 
bond itself was a security only for 
Jenkinses first appointment, he 
himself, therefore, would not have 
been liable upon the bond for a 
breach of duty under any subse- 
quent appointment: as appears, 
indeed, from the case of Horton v. 
Day, cited by Trvysden, J. in sup- 
port of the principal decision. 
That was an action by a sheriff 
against his bailiff upon a bond 
conditioned for the defendant's ex- 
ecuting duly all warrants to him 
directed. From the recital it ap- 
peared that the defendant was ap- 
pointed bailiff only of a certain 
hundred ; and the Court adjudged 
that by all warrants, were only 
meant all warrants directed to the 
defendant as bailiff of the hundred, 
and not others. 

(6) 6 East, 507. 
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use due diligence, and account for and pay over all the 
money he should receive for the plaintiffs. The plaintiffs 
averred that they continued Atkinson in their employment 
for a period, which a reference to the date of the bond 
shewed to be nearly three years, and that during that 
period he had received various sums which he had not 
paid over. The defendant pleaded that Atkinson had 
paid over all he received during the first twelve months . 
after the date of the bond ; and upon demurrer to this, 
plea the Court gave judgment m favour of the defendant; 
because the defendant was obliged only for the period, 
mentioned in the recital as the duration of Atkinson's, 
appointment. 

84. So in the case of The Wardens of St, Saviour's, 
Southwarky v. Bostock (a), the bond in suit recited the 
appointment of one Armstrong to collect the church-rate 
of St. Saviour's, Southwark; and that he was to be ac- 
countable for it to the Wardens of the Grand Account. 
The condition was for his accounting to the Wardens of 
the Grand Account for the time being, or thereafter to be. 
The defendant pleaded a performance of the condition by 
Armstrong whilst he continued in the office by virtue of 
the recited appointment. It was replied that Armstrong 
continued in the coUectorship under successive annual 
appointments ; and a breach of duty was alleged, after the 
expiration of the first appointment. It appeared, there- 
fore, upon the pleadings, though not upon the bond, that 
the office was annual, and consequently, upon demurrer 
to the replication, the Court gave judgment for the de- 
fendant. The stipulation for Armstrong's accounting to. 
the wardens thereafter to be, was held to mean merely, 
that in the event of the death of any of the then wardens 
during the current year, Armstrong should account with 
their successors; which by law he was obliged to do, and 
therefore the stipulation was unnecessary. 

(a) 2 New Rep. 175. 
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85. So in Leadley v. Evans (a), where the condition 
was, that if John Bailey, who it was recited had been 
appointed collector of the poor-rate, should from time to 
time, and at all times when required, produce to the 
churchwardens and overseers, or their successors, a true 
account of all sums of money which should come to his 
hands as collector, and should truly pay such money to 
the churchwardens and overseers, or their successors, 
then the obligation should be void ; Best, C. J. in deliver- 
ing judgment, asked, " To what oflSce was Baylie appoint- 
ed? That of collector of church and poor-rates. And 
whose duty was it to collect those rates? The overseers. 
And if the office of overseer be annual, so must that of 
the deputy." Consequently the defendant, the surety, 
was obliged for only a year, though his principal conti- 
nued to be overseer longer. 

86. Where also a bond was taken under an act of par- 
liament, conditioned for the due collection of certain rates 
and duties at all times thereafter y and it did not appear 
on the record that the collector's appointment was limited, 
or his office annual, but the act made it annual, the Court 
held that the surety was obliged for a year only (6). 

87. On the other hand, although the surety is not 
obliged to a greater extent than his principal, he is under- 
stood to be obliged to the same extent, unless he has 
expressly limited his obligation. Therefore, where a bond 
was taken under an act of parliament with a condition for 
A. -B.'s accounting for all monies received by him in virtue 
of the act, and the act did not make the office annual, the 
Court held that the obligation of the sureties was not con- 
fined to a year, although the defendant pleaded that the 
office was an annual one (c). 

88. In Saunders v. J'aylor {d) the defendant was surety 

(a) 2 Bing. 32; S,C. 9 Moore, (c) Curling y. Chalklen, 3 M.& 

102. S. 502. 

(6) Feppin v. Cooper, 2 B. & A. (rf) 9 B. & C. 35. 

431. 
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for J. Hutchins^ in a bond> the condition of which^ after 
reciting Hutchins's appointment to be collector to the 
commissioners of sewers, and that he would be entitled to 
receive several rates and assessments, was, for Hutchins 
to render an account of all such sums of money as should 
be given in charge to him by the commissioners for the 
time being, and also to account and pay over to the com- 
missioners for the time being all such sums of money as 
be had already received, or should thereafter receive, by 
virtue of any rates for and on account of the commissioners 
of sewers. 

Hutchins had been collector of the rates under a com-* 
mission prior to the one appointing the commissioners to 
whom the bond was given, and his account was in arrear 
of rates made under such prior commission. For the de- 
fendant it was argued, that the recital that Hutchins would 
be entrusted, rather imported that he was not to be liable 
at all before the date of the bond, (26th of May, 18S6,) 
or that if the subsequent part of the condition rendered 
him liable at all for by-gone payments, still the habiUty 
could not be carried further back than to payments made 
between the 3d of March, when the plainti£Fs were ap- 
pointed commissioners, and the 06th of May, the date of 
the bond. But the Court were of a different opinion, 
and held that the bond extended to payments received 
on account of a rate made by prior commissioners, acting 
under a commission which expired before the appointment 
of the plaintiffs, and before the date of the bond. 

" In construing this instrument," said Lord Tenierden, 
C, J. ^' it is proper to attend to the character of commis^ 
sioners of sewers as well as to the words of the bond. 
The commissioners act under commissions issued from 
time to time by his majesty, for the discharge of a pubUc 
trust for the public benefit ; the trust and the benefit are 
permanent, although the personal authority of the com- 
missioners is temporary, and acts begun under one commis- 
sion are continued under another. Orders made under 
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one commission are enforced under another^ just as pro- 
ceedings begun under one commission of oyer and 
terminer, and gaol delivery, are carried on under another^ 
although all the commissioners may be changed. The 
commissioners for the time being act not as a corporation^ 
but they are in many respects analogous to a corporation. 
A rate made by the commissioners appointed at one time^ 
if not wholly collected and accounted for before a new 
commission issues, is to be collected after such new com- 
mission, and to ^e paid to and applied by the persons 
appointed under the new commission, the trust, the benefit, 
and the object still remaining unchanged. The collector 
appointed under a new commission certainly may be the 
officer by whom the arrears of a former rate are to be col- 
lected and accounted for; the account must be rendered 
to the new commissioners, whether collected by an officer 
of their own appointment or by an officer appointed under 
the former commission, because the personal authority of 
the conunissioners appointed under the former commission 
has ceased ; and so it must be if the officer appointed 
under the former commission had received the money 
before the new commission took effect, and had not ac- 
counted for it to the new commissioners by whom it was 
appointed. If, therefore, a collector appointed under a 
former commission should be appointed under a new com- 
mission, and there should be any money then in his hands« 
or any money should afterwards come into his hands as 
arrears of a former rate, he must account for and pay 
over such money to the commissioners from whom he 
receives his new appointment, so long as their commission 
remains in force. This being so, a bond, taken for the 
due discharge of the office of a reappointed collector, 
would not be applicable to the whole duty of his office^ if 
it should be confined to the collecting and accounting for 
a rate made under the commission in force at the time of 
his appointment. It is true, however, that the language 
of a condition may be such as to require this limited and 
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confined construction. We are^ therefore^ to look at the 
language of the condition of this bond, in order to ascer- 
tain ivhether it be so limited; and upon the perusal and 
consideration of its language we are clearly of opinion 
that it is not so limited, but extends, as it ought to do, to 
all monies received by the collector Hutchins." 

89. If the surety's engagement relates to a particular 
office, it extends only to such things as were included in 
the office when the engagement was entered into. Thus, 
a person who became surety for a collector of the customs 
revenue, upon his appointment in 1691, was held not 
liable in respect of the customs on coals, which were first 
imposed in 1698 (a). 

90. Upon the same principle Legh v. Taylor (Jb) was 
decided. That case was an action upon a bond against 
the defendant as surety of T. Hutton, who, it was recited, 
had been duly elected overseer ; and the condition was 
for Hutton's truly accounting for all sums not exceeding 
100/., which should come to his hands by virtue of his 
office of overseer. It appeared, that amongst the sums 
included in his accounts, and for which he was debtor, 
there was one of 100/. which he had borrowed for paro- 
chial purposes, without the direction of the parishioner!?; 
and the Court held that that sum ought not to be charged 
against the surety, because it was no part of the duty of 
an overseer to borrow money. 

91. If a person engages as surety for a particular 
INDIVIDUAL, the engagement is understood to extend to 
the acts of that individual alone, and it will not continue 
if he takes a partner. 

Thus, in Bellairs v. Ebsworth (c), the plaintiffs, who 
were country bankers, took from Philip Nott, their Lon- 
don agent, a bond conditioned for his paying from time 
to time and at all times thereafter, when required, all 

(a) Bartlett v. Attorney-Gene- (b) 7 Barn. & Cres. 491. 

ral, Parker, 277; Bowdage v. At- (c) 3 Camp. N.P.C. 52. 

tomey-'Generdly ibid. n. (a). 
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monies^ and delivering all securities^ which he should 
receive for them; and the defendant joined him in the 
bond as his surety. At the time of the execution of the 
bond Nott had no partner, but subsequently he entered 
into partnership with two persons, with whom he carried 
on the same business under the firm of M ingay, Nott & 
Co. The plaintiffs continued to employ the new firm 
until it failed, when a considerable sum was due, the 
whole of which accrued subsequently to the formation of 
the partnership. And this being the only sum claimed, 
Lord Ellenborough nonsuited the plaintiffs, and said, 
" The defendant was surety for Philip Nott, and not for 
Mingay, Nott & Co. When the plaintiffs entrusted their 
agency to the new firm, the defendant's responsibility was 
at an end. He by no means undertook for the good con- 
duct of any future partner with whom Nott might asso- 
ciate. The recital and the whole scope of the condition 
show that the suretyship was confined to P. Nott indivi- 
dually." 

92, In like manner, if a person engages as surety for 
MORE PERSONS THAN ONE, the engagement is understood 
to be on behalf of those individuals collectively and jointly ; 
and in case of the death of any of them, it will not con- 
tinue on behalf of the survivors; unless, indeed, it appears, 
and that very clearly, that it was intended to continue on 
behalf of the survivors. 

Thus, in Simson v. Cooke (a), the defendants were sued 
as executors of W. Peareth, upon a bond which he had 
entered into jointly with John Cooke and Thomas Cooke, 
who were bankers at Sunderland, to secure such sums as 
should be advanced by the obligees to meet bills drawn 
by John Cooke and Thomas Cooke, or either of them; 
and the bond was held not to extend to bills drawn by 
John Cooke after the death of Thomas Cooke. Reason- 
ing against the supposition of the bond being intended to 
extend to advances made after the death of one of the 

(o) J. B. Moore, 588; S, C. 1 Bing. 452. 
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partners. Lord Gifford, C. J. said, " why were not some 
such words as the following inserted, * at whatever time 
such bills shall have been drawn, whether during the 
partnership or afterwards V without the addition of any 
such expression, the words ^ or either of them' must be 
confined to the acts of either of them during the copart- 
nership. A principal motive for Wm. Peareth*s joining 
as a surety might have been an opinion entertained by him 
as to the integrity and discretion of the deceased partner ; 
and if he had been requested to have extended his liabUty 
beyond the life of that gentleman, he might have refused 
to do so. So with respect to the liabUty of his own repre- 
sentatives, he might have been willing to charge them 
during the life of Thomas Cooke, but not afterwards." 

93. In Kipling v. Turner (a) the persons for whose 
benefit the bond in suit was taken were described in\he 
recital as R. M. and J. S. defendants, against whom cer- 
tain persons had filed their bill of complaint in Chancery; 
in the condition their names were not repeated, but they 
were designated simply as the defendants ; and the con- 
dition was for the payment of all such costs as the Court 
should award to the defendants. Upon which it was 
decided {Abbott^ C. J. dub.) that the death of one of the 
persons named (that is one of the defendants) did not put 
an end to the bond, but that the present defendant was 
liable for costs awarded afterwards. " This bond," said 
Bayley, J. ** is not conditioned to pay such costs as the 
Court of equity shall award to R. M. and J. S. by name, 
but to pay such costs as shall be awarded by that Court to 
the defendants, and I think that the meaning of that is, 
that the present defendant undertakes to pay all such 
costs as shall be awarded by the Court to those who at 
that time fill the character of defendants in equity. The 
case is very different where persons are described by 
character, and where they are described by name." 

94. If a person engages as surety to a particular 
INDIVIDUAL, the engagement is understood to be only to 

(a) 5 B. & Aid. 261. 
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that individual^ and it ceases if be takes a partner^ or^ it 
will not extend to matters in which his partner is in- 
terested. Thus, in Wright v. Russell (a) the action was 
brought upon a bond in which the plaintiff was the sole 
obligee, and the bond was conditioned for A. B.'s fidelity 
as long as he should continue in the plaintiff's service as a 
broad clerk. The defendant pleaded, that when the bond 
was given, the plaintiff carried on the trade of a brewer 
in his own name only, and on his own account only, without 
a partner; that the service mentioned in the condition 
was meant to be a service to the plaintiff carrying on 
trade on his own account only ; that afterwards, the 
plaintiff entered into partnership, and that all the time the 
broad clerk served the plaintiff alone he served him 
honestly, and accounted to him justly. The plaintiff re- 
plied, that A. B. continued in his service as broad clerk 
after be had taken a partner ; and assigned as a breach 
of the condition, that the broad derk received money an 
accauni of the partnership, and had not paid it to the 
partners. To this the defendant demurred, and judg- 
ment was given in his favour. Per Curiam. ^' It is truly 
said, that the defendant (the surety) ought not to be 
bound beyond the scope of his engagement, which was to 
be answerable for the fidelity of Baird to Wright only, 
not to Wright and any other person or persons. When 
Wright took in a partner there was an end of the obliga- 
tion ; the condition is confined to Wright only, and the 
breach assigned is for non-payment of the money to 
Wright and Delafield, or either of them, which is not 
within the condition. The defendant Russell and the 
other surety might have confidence in Wright that he 
would be careful with respect to the conduct of Baird in 
his office of broad clerk ; and for any thing that appears 
to the Court, the. defendant Russell had no conception of 
being engaged for Baird's fidelity to any other person 
besides Wright." 

95. In the case of Barclay v. Lucas there was a different 

(fl) 3 Wils. 530; S.C. 2 Bl. 934. 
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decision from the one just quoted, upon facts which to a 
great degree were similar, and, consequently, the two 
decisions have been considered antinomous. Barclay v. 
Lticas was an action upon a bond conditioned for the 
fidelity of P. Jones in the service of the obligees, as a clerk 
in their shop and counting-house. After the bond was 
given, the obligees, the plaintiffs, took into their house a 
new partner, and upon the pleadings it appeared, that the 
action was brought in respect of a breach of duty by Jones 
after the admission of the new partner. The Court, how- 
ever, from the pecuUar terms of the condition of this bond, 
thought the intention was that the defendant should be 
liable even in the event of a change in the partnership, 
and judgment was given for the plaintiffs. 

** The question in this case," said Lord Mansfield, C.J. 
'* turns upon the intention of the parties at the time of 
entering into the contract. In questions upon intention, 
we must look to the subject-matter of the contract. It 
is notorious, that there are many banking-houses in the 
city which continue for generations. This can only be 
done by a constant succession of partners ; and even if 
they should not bear the same name with the first pro- 
prietors, yet still the house continues under the original 
firm. To carry on this business it is necessary to have a 
great number of clerks, whose office is extremely benefi- 
cial ; for besides the presents, fees and emoluments, they 
are frequently taken into partnership in process of time. 
But it is of the utmost consequence to these houses that 
the clerks should behave honestly; and, therefore, a 
security is taken for their fidelity. The circumstance of 
taking in a new partner makes no difference either as to 
the quantity of business or the extent of the engagement. 
He continues to carry on the business of the plaintiffs ; 
and this contract is co-extensive with his continitance in 
the house. This is a security to the house of the plain- 
tiffs; and no change of partners will discharge the obligor. 
Thinking, as I do, upon the subject, I am very glad to 
find there is a material distinction between this case and 
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that in the Common Pleas. The defendant has objected 
that the present action is improperly brought, but I think 
that the plaintiffs are entitled to the whole sum embez- 
zled, and if so they are clearly entitled to less (a). I am, 
therefore, of opinion, from the manifest intention . of the 
parties, and from the clerk's continuing in the business 
notwithstanding one of the partners has been changed, 
that the plaintiffs are entitled to recover." 

Willis y J. said, " The recital is very material, for it 
states that the service is to be performed in the shop and 
counting-house and. not to the plaintiffs. The partners 
in a banking-house are perpetually changing ; and where 
a number of clerks are employed, the inconvenience of 
demanding fresh securities from each upon every such 
change would be enormous. The introduction of a. new 
partner does not increase the risk to the sureties; for 
a bond of this kind is an undertaking for the clerk's, 
honesty." 

96. It should be observed, that the reasoning of the 
Court in this case divides itself into two main arguments ; 
one derived &om the consideration of the peculiar terms 
of the condition or engagement under adjudication; the 
other general, and seemingly applicable to all surety 
bonds given to bankers. But from the subsequent cases I 
think it appears, that the first argument alone is valid ; 
and consequently the only corollary of the decision, con- 
sidered as extant law, is, that a surety bond may be so 
drawn as to continue in favour of the obligees after a 
change in their firm, or partnership; but that for it so to 
continue it must distinctly appear by its terms that such 
was the intention of the parties. 

Thus in a recent case (6), where a joint and several pro- 
missory note payable on. demand to order was given to 
bankers, as a security for advances from the payees to one 

(a) The plaintiffs claimed only fourth being the share of the new 
three-fourths of the sum which the partner, 
clerk had embezzled, the remaining (6) Pease v. Hirst, 1 B. & C. 1 22. 
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of the makers, it was held, that the note continued as a 
security for advances after a change in the firm of the 
payees, because it was made payable to order. '^ One 
objection/' said Bayley^ J. ** is, that this being a note in 
which three out of the four defendants joined as sureties 
to a banking-house, (in which the plaintiffs and Harrison, 
deceased, were partners,) the Uability of the defendants 
has ceased by the subsequent change in the firm. But a 
surety bond or instrument may be so framed as to com- 
prehend future as well as present partners. Here, how- 
ever, by the form of the instrument none of the parties 
have placed themselves in the condition of sureties. They 
appear on the face of the instrument to be principals, and 
not to have confined their Hability to the then existing 
partners in the banking house, for the note is made pay" 
able to them or order. It was evidently intended that 
it should continue from time to time to such persons as 
afterwards constituted the members of the house." 

97. The rule granted in Roe d. Durant v. Moore (a) 
may apparently be referred to as a subtle, if not just appli- 
cation, of the principle, that a surety's engagement is to be 
confined strictly to the persons to whom it is given. 
Moore, the tenant, being admitted to defend in the room 
of the casual ejector, put in sureties pursuant to the statute 
of the 1 Geo. 4, c. 87 ; but their recognizance was taken 
as in the action against the casual ejector. It was ob- 
jected that the recognizance ought to have been taken as 
in the action against Moore, the tenant, because he and 
not the casual ejector would appear to be the defendant in 
the proceedings upon which the claim of the lessor of the 
plaintiff against the sureties would accrue. And accord- 
ingly the Court ordered the recognizance to be entitled in 
the cause oi Roe d. Durant v. Moore ^ instead oi Roe d. 
Durant v. Doe. 

98. Upon the principle that a trade is not transmissible, 
but is put an end to by the death of the trader. Lord 

(a) 6 Bing. Q5Q. 
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Mansfield, C. J. adjudged^ that a surety for the fidelity of 
a clerk was not liable in respect of a breach of trust upon 
an employment of the clerk by the trader's executors (a). 

99. If a person engages as surety to several indivi- 
nuALs^ the engagement is understood to be to all of them 
collectively and jointly^ and if any of them die it will not 
be available in respect of transactions afterwards by the 
survivors. 

Thus in Weston v. Barton {b) the action was brought 
upon a bond in which the defendant was surety and the 
plaintiffs were obligees jointly with their deceased partner. 
The bond was conditioned to secure to the obligees (that 
is to the plaintiffs and their deceased partner) the repay- 
ment of all sums advanced by them or any of them in their 
capacity of bankers. The question was^ whether the 
bond extended to sums advanced after the decease of one 
of the obligees ; and the Court decided it did not. Mans^ 
^Id, C. J. said, ^' the security was conditioned to pay 
any money advanced by them or any or either of them ; 
and taking these last words by themselves it might at first 
be conceived, that if any one of the five advanced money 
this bond should secure it ; but the words are afterwards 
explained, when it is seen that the money is to be paid to 
the five ; for it could never be intended that money ad- 
vanced by one of them singly should be repaid to the five, 
and this shows that the words * advanced by them or 
any of them' must be confined in their meaning to money 
advanced by any of them in their capacity of bankers on 
behalf of aU five." 

100. So in Strange v. Lee (c), upon a bond given to the 
banking-house of Walwyn, Strange & Co., consisting at 
the time of six persons, and conditioned for B. Blyth's 
paying to them or either of them all sums irom time to 
time advanced to him at the banking-house of the said 
Walwyn, Strange & Co. was held not to extend to ad- 
vances aft;er the death of one of them. 

(o> Barker ▼. Parkery 1 T. R. (c) 3 East's R. 484. 

(6) 4 Taunt. 673. 
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101. In Myers v. Edge (a) there was a similar deci- 
sion upon the following common mercantile guarantie; 

'^ Messrs. Myers> Fielden^ Ainsworth & Co. If you 
please you may let the bearer, Thomas Duxbury, have 
six bunches of twist more than I told you, and I will be 
answerable for them as before : and after this I wiU be 
answerable for one pack and no more ; so when he pays 
you for the first half pack you may let him have another, 
and so on till I tell you the contrary ; and you may make 
the invoice to us both." 

At the time when this engagement was entered into, 
Ainsworth was a partner in the same house with the 
plaintiffs, but the goods in question were ftimished to 
Duxbury after he had retired from the partnership. 
Rooke, J. at the trial, considering the guarantie as given 
to the house and not to the individuals, reftised to nonsuit 
the plaintiffs, upon the objection that the defendant was 
Uable only for goods supplied whilst Ainsworth was a 
partner, and the plaintiffs had a verdict, but the Court 
granted a new trial. Lord Kenyon, C. J. said, ''we are 
to judge on the contract the parties have made, and 
ought not to substitute another in lieu of it. Here the 
defendant contracted with Myers, Fielden, Ainsworth 
& Co. . Perhaps the defendant had great confidence in 
Ainsworth, and thought that he would use due diligence 
in enforcing payment of the goods from Duxbury regularly 
as they were furnished : at least it is too much for us to 
say, that after Ainsworth ceased to be a partner, the de- 
fendant would have given the same credit to the remaining 
partners. If on a new trial the plaintiffs can produce any 
other evidence to affect the defendant, they will have an 
opportunity of doing so. But we cannot say, that a con- 
tract made with five ought to be construed to be a contract 
made with four only. I very much approve of the case, 
cited from Wilson" (6). 

Ashurst, J. '' This is not a contract made with a cor- 

(tf) 7 T. R. 354. (6) Wright v. Rumll, antl, p. 75. 
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poration ; it is made with a partnership consisting of a 
certain number of individuals ; and when one of the part- 
ners left the business^ it put an end to this engagement. 
After this alteration in the partnership, the plaintiff 
should have required a new undertaking/' Mr. Justice 
Grose also remarked, that the engagement of defendant 
was directed to the partners' nominatim. 

102. In MetccUfy, Bruin {a\ the bond on which the action 
was brought, was given to the plaintiffs as trustees of the 
Globe Insurance Company, to secure the fidelity of one Wil- 
kinson during his continuance in the service of the company. 
The company was not a corporation; and many changes in 
its members having taken place, it was contended, that the 
bond was discharged; the Court, however, decided against 
the objection. " We must put upon the word company," 
said Lord Ellenborough, " the sense in which the parties 
themselves used it in this instrument. We could not, in- 
deed, invert the rules of law to enable persons to sue as a 
body or company, who are not a corpora,tion; but here the 
bond has been given to trustees, who are under no difficulty 
of suing upon it in their own name. The persons consti- 
tuting the company laboured at the time under an imper- 
fection to contract, from the fluctuating nature of their 
body, and, therefore, they constituted given persons to be 
tCQstees for them. These seven entered into this contract 
for the benefit of the company, and if it had not been 
understood that the company meant a fluctuating com* 
pany, we must suppose they contemplated that the bond 
might, probably, be gone in twenty-four hours, which 
never could be meant. It must, therefore, have been in- 
tended to secure the faithful performance of the service to 
a succession of masters, who might, firom time to time, 
constitute the company. Wilkinson then was admitted 
into the house of the Globe Insurance Company, the 
parties well knowing that a body so constituted would 
be continually changing ; and they looked to his coniinU'- 

(a) 12 East's R; 399. 
Q 
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ance in the service of the said company; which could not 
mean a continuing service to the same individuals, some 
of whom might be changed before the wax on the bond 
was cold; but must have meant the successors of the 
persons so called the Globe Insurance Company. A con- 
tract with the body at large would not have done, but a 
contract with the trustees for the benefit of the body gets 
rid of all the difficulty." 

103. But, an engagement entered into with persons as 
the representatives of a society, which at the time was a 
voluntary one, will not continue after the incorporation of 
the society. 

In Dance v. GircUer (a), the defendants were the exe- 
cutors of Henry Capel, and were sued upon a bond which 
he had entered into jointly with Jesse Horwood, dated 
August, 1780. The bond was executed to the plaintifl& 
and several other persons deceased, who were described 
collectively as ^* Governors of the Society of Musicians" 
for the then present year, and it was made payable to 
them and their successors as governors of that society. 
The society was at that time a voluntary one ; but was 
afterwards incorporated by letters-patent, under the name 
of the Royal Society of Musicians of Great Britain. It 
was recited, that Jesse was elected collector of the society 
on the 7th day of August, 1763, and the condition was for 
the defendant's accounting with the obligees and their 
successors, for all money which Jesse Horwood should 
receive by virtue of any order of the obligees, or their 
successors, as governors or otherwise, by virtue of his 
said election. The breach of duty for which the action 
was brought, occurred after the incorporation of the 
society. At the trial. Sir James MamfieU^ C. J. thought 
that the not accounting with the governors of an incor- 
porated society, was no breach of a condition to account 
with the governors of a society which was not incorporated, 
and, therefore, he nonsuited the plaintiff, and the Court 

( o) 1 New Rep. 34. 
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confirmed the nonsuit. Upon the latter occasion, the 
learned Chief Justice said, " The principal defence set 
up in this case is, that the Society of Musicians, though it 
existed as a voluntary society at the time when the bond 
was given, was put an end to in the year 1790, when a 
charter was granted by the crown, not, as the plaintiffs 
contend, to that society, but to the several persons men- 
tioned in the charter, who were at that time members of 
that society ; that those persons were erected into a cor- 
poration perfectly different from the original society; that 
all obligation on the part of Capel, as surety for Jesse 
Horwood^ ceased when the society itself ceased to exist ; 
and that he, therefore, was not answerable for money 
received by Horwood as collector to the old society. 
The charter was accepted in 1790; from that time to this 
it has been acted upon, and there has been no meeting of 
the voluntary society which existed before the incorpora- 
tion. The rights of the corporation are totally different 
from those of the society which existed when the bond 
was given. The bond itself is inaccurately drawn, being 
given to certain persons as governors of the society, and 
their successors. The intention, no doubt, was, that the 
bond should be payable to those who should succeed the 
obligees as governors. But this the law does not allow ; 
and the bond can only be considered as given to the twelve 
obligees, and would ultimately have been payable to the 
representative of the last surviving obligee. The condi- 
tion also proceeds upon the same idea. But, probably, 
it would not be deemed ineffectual on that account ; and 
the condition would, perhaps, be construed to mean, that 
the collector should account to those persons who in future 
should happen to be governors. The charter grants that 
in future there shall be a perpetual society, called by the 
name of The Royal Society of Musicians of Great Britain, 
not that the society then existing shall be perpetual. 
This, therefore, is a new body, which never existed until 
the year 1790, from which time the voluntary society 

q2 
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ceased to exist; and if so> the surety is not bound 
to answer for money received by Horwood since that 
period. The contract entered into by a surety cannot be 
extended by any implication, but must take its effects ac- 
cording to the terms of it. Has the surety in the present 
case entered into any contract to be security in the present 
existing corporation for the fidelity of Jesse Horwood? 
Certainly not. There was no such corporation in con- 
templation in 1780. The only persons with whom he 
entered into any obligation were the twelve persons who 
are described as governors, and the condition goes no 
further than to provide that Horwood shaU account to 
them and their successors. But Horwood cannot now 
account in the manner required by the bond, for no such 
persons exist. If the society is gone, the governors of 
that society are gone also. This seems to me to be a 
stronger case in favour of the surety than those which 
have been cited. For here there is no circumstance from 
which it can be inferred, that the parties considered the 
two societies as the same. Perhaps if Capel had been 
called upon, he might have entered into a new obligation. 
But the old obligation does not, in point of law, extend to 
the new corporation, and the surety has a right to avail 
himself of the objection." 

104. There are cases, in great number, which involve 
no general principle, and cannot be brought under any 
general description, but which still must be noticed, on 
account of their importance to the practitioner, and the 
light they afford for the interpretation of like cases in 
future. 

In Pearsall v. Summersett (a), which was an action 
upon a bond given to the plaintiffs as bankers, the ques- 
tion was, whether the bond extended only to past trans- 
actions, or to past and future also. The recital of the 
intent spoke only of past; the condition seemed to include 
both, but was uncertwi. The Court held that past alone 

(a) 4 Taunt. 593. 
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were included. The Court did i^ot, however, rely wholly 
on the effect of the recital, but inferred, from the greater 
importance of the future transactions, that had it been 
intended to include them, no doubt of the intention would 
have been left on the face of the instrument; for the future, 
in comparison with the past, would have been the principal 
object of the engagement. 

105. In Parker v. Wise (a) the condition of the bond 
recited that the obligees (the plaintiffs) were bankers, and 
S. and C. Wise paper-manufacturers ; that the latter had 
overdrawn their account with the obligees 4882/., and bad 
applied for permission to overdraw such further sums as 
they should require, so as that the same, together with 
the 4882/., should not exceed in the whole, at any one 
time, 5000/. ; and the condition was for the payment by 
S. and C. Wise and the defendant (their surety) of the 
sum of 4882/., and also such further sum as the obligees 
should thereafter advance to S. and C. W. in the course 
of their business, not exceeding in the whole 5000/. 

For the defendant it was contended that the words ** so 
as that the same should not exceed, &c., BOOOL,*' were a 
condition restrictive of the amount to be advanced to S. 
and C. W. ; and that the defendant was discharged in 
consequence of the plaintiffs having advanced more than 
5000/. (6) ; but the Court held the intention to be merely to 
restrict to the extent of 5000/., the defendant's liability ; 
and seemingly also the Court thought that the defendant 
would be liable for that amount, either composed partly 
of the previous debt of 4882/. or wholly of new advances. 

106. In Kirby v. The Duke of Marlborough (e) this 
defendant joined in a bond as surety for one Cobum. In 
the condition there was a recital stating Cobum's having 
occasion for divers sums of money, not exceeding in the 

(a) 6 M.&S. 239. Bxmlinton, Seepoj^, p. 87, n. (a), 

(6) A similar point was raised and overruled, 
on slighter grounds in WiUiamt v. (c) 2 M. & S. 18. 
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whole the sum of SOOO/.^ and that he had applied to the 
plaintiffs to advance the same at such times and in such 
parts and proportions as he might require; and the con- 
dition was for the payment by Cobum and this defendant, 
or either of them, of all such sum or sums of money, not 
exceeding 3000/., as the plaintiffs should at any time or 
times thereafter advance to Coburn. This, it was held, 
was not a continuing guarantie to the extent of 3000/. for 
advances made at any time, but only a guarantie for 
advances made to that extent. ^' It was the same," said 
Lord Ellenborotighf " as if the surety had expressed that 
the bankers might lend to the amount of 3000/.; and 
when an advance was made to that amount the guarantie 
became functus officio, and was not a continuing gua- 
rantie." 

107. A warrant of attorney with the following defeaz- 
ance, ^' The within warrant of attorney is given to secure 
the payment of the sum of 4000/., with lawful interest 
thereon" (a), was adjudged a continuing security, appU- 
cable to any future balance, notwithstanding intermediate 
payments by the debtor. In support of which decision 
the Court gave the following reasons: — That there was 
nothing on the face of the instrument to show that it was 
either intended to secure a balance existing at the time it 
was given, or that it should be discharged as soon as pay- 
ments were made to the amount of 4000/. ; that such was 
unlikely to be the intention, because, upon that suppo- 
sition, the security would very soon cease, though it was 
obviously given with a view to the continuance of dealings 
between the parties. And the Court distinguished the 
case from the case of Kirby v. The Duke of Marlho^ 
rough (6). 

108. A bond conditioned to indemnify the obligees for 
such sums, not exceeding 5000/. in the whole, together 

(o) Woolley V. Jennings, 7 Dow- C. 165 ; et 2 Carrington & Payne, 
ling & Ryland, 124; 5. C 5 B. & N. P. C. 144. 

{h) Ante, p. 85, No. 106. 
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with interest, as in their banking business they should 
within ten years advance, or be liable to advance, on 
behalf of A. B,, was held to extend to the balance exist- 
uig at the end of the period of ten years (a). 

109. Sansom v. Bell (b) was an action upon a bond, in 
which the defendant suffered judgment by default, and 
an inquiry was taken before Lord Ellenboroughy C. J. 
In the condition it was recited that the plaintiffs had 
agreed to accept bills, to be drawn on them by William 
Bell, to the amount of 10,000/. ; that W. Bell was to remit 
good bills to the plaintiffs to answer their acceptances ; 
that the defendant and Hugh Bell, to secure the plaintiffs 
against the acceptances, had agreed to join with W. BeU 
as his sureties. The condition was for the due payment 
of all such sums as W. Bell might thereafter owe the 
plaintiffs by reason of their acceptances for him, or on any 
other account thereafter to subsist between him and the 
plaintiffs. 

The question was as to the effect of the words '' on any 
other account thereafter to subsist ;" the counsel for the 
defendant contending that they must be construed accord- 
ing to the recital, and therefore that the defendant was 
liable only for one series of acceptances to the amount of 
10,000/., and not for subsequent acceptances : But Lord 
Ellenborough, C. J. said, " Here, had the condition only 
referred to the acceptances mentioned in the recital, I 
should have thought the defendant liable for one set of 
bills accepted by the plaintiffs on account of W. Bell, and 
no more. But a new subject-matter is afterwards intro^ 
duced; and the guarantie is extended to any other account 
thereafter to subsist between them, without any limitation 
of time, or restriction as to the nature of the transactiop. 
An expanded liability is thus created. The inquiry must 
be taken for all such sums to the amount of 10,000/. as 

(a) William v. Rawlinson, 10 71; et 1 Ry. & Moo.N.P.C. 233. 
Moore & Payne, 362 ; S. C. 3 Bing. (6) 2 Camp. N. P. C. 39. 
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the plaintiffs can show to be on any account due to them 
from W. Bell." The words " any other account/' there- 
fore^ were held to mean^ not only any account for accept- 
ancesi but any account of any other kind or nature. 
Where, therefore, a condition contains a subject of agree- 
ment not mentioned in the recital, the condition with rela- 
tion to that subject is not limited by the recital. The 
condition is restricted by the recital only where the sub- 
jects in both are the same, but expressed in the condition 
in terms more general or vague than in the recital. 

110. In The Irish Society v. Needham (a), a bond with 
a condition that A. B. should pay over to the plaintiffii all 
rents which he should receive, and also the increase and 
improvements that should be made thereof by or upon 
any new contracts or renewals of the then leases, was held 
to extend to fines received by A. B, on the renewal of 
leases. According to which, a fine is an increase or im- 
provement of a rent. Is it not more probable that by the 
latter terms improved rents were intended ? The ques- 
tion, however, is simply one of interpretation, involving 
no principle peculiar to sureties, and is connected with 
the present subject only by the circumstance of the action 
being against a surety. 

111. In common mercantile guaranties, which rarely 
contain any explanatory recital, the extent of liability 
intended by the parties is often a difficult question, and 
at the same time one for an arbitrary determination, as 
principles afford little aid in the interpretation of cases in 
which principles have in so very slight a degree influenced 
the construction or composition. The cases decided must 
be minutely studied, to learn the turn of mind which pre- 
vails in Court, where there is no fixed rule of decision. 

112. In Mason v. Pritchard {b), a guarantie for anjf 
goods which the plaintiff had or should supply^. £. with 
to the extent of 100/., was held to be an engagement to 
be answerable for goods to the extent of 100/. supplied at 

(fl) 1 Term R. 482. {b) 12 East's R. 227. 
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any time afterwards. The guarantiee therefore^ conti- 
nued after payments by A. B, to more than the amount 
of 100^. Such general guaranties are called continuing 
ones. 

113. Upon the following (a\ " Gentlemen^ I have been 
applied to by my brother^ W. W,, jeweller^ to be bound 
to you for any debts he may contract^ not to exceed 100/., 
(with you) for goods necessary in his business as a jewel- 
ler/' &c., Lord EUenborough said, '' I think the defend- 
ant was answerable for any debt not exceeding 100/., 
which W» W. might from time to time contract with the 
plaintiffs in the way of his business. The guarantie is 
not confined to one instance, but applies to debts succes- 
sively renewed. If a party means to be surety only for a 
single dealing, he should take care to say so. By such 
an instrument as this a continuing suretyship is created 
to the specified amount." 

114. So too upon the following (6): ** I hereby under- 
take and engage to be answerable to the extent of 300/. 
for any tallow or soap supplied by Mr. Baston to France 
and Bamett:" &c.. Lord Ellenborough said, " The de- 
fendant here became answerable for any soap or tallow 
supplied by the plaintiff to France and Bamett. Without 
the word any, it might, perhaps, have been confined to 
one dealing to the amount of 300/.; but as it is actually 
worded, I am of opinion it remained in force while the 
parties continued to deal on the footing established when 
it was given." 

115. The following (c), ''I do hereby agree to gua- 
rantee the payment of goods to be delivered in umbrellas 
and parasols to J. and E. A. Smee, according to the 
custom of their trading with you, in the sum of SOOl. /' 
was held to be a continuing guarantie. 

(a) Male ▼. WelU, 2 Camp. (c) Hargreove ▼. Smee, 6 Bing. 
N. P. C. 41 3. 244 ; 8.C.3 Moore & Payne, 573. 

(b) Baston v. Bennett, 3 Camp. 
N. P. C. 220. 
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116. On the other hand, an engagement to guarantee 
the payments of A, M. to the extent of 60/. at quarterly 
account^ bill at two months^ for goods to be purchased by 
him of W, and 2>. M, (the plaintiffs)^ was held to apply 
only to one quarterly account (»). And therefore the 
three first quarterly accounts having been paid by A. M., 
the defendant was held not liable in the present action 
for the fourth account 

117. So too the following (ft) : '^ I hereby agree to be 
answerable to Mr. Kay for the amount of five sacks of 
flour, to be deUvered to Mr. W. Taylor, of Gray's Inn 
Road, payable in one month ;" was held to be a guarantie 
for only the first five sacks suppHed after the guarantie 
was given; and not to be a continuing guarantie for those 
which might be suppUed subsequently. 

118. If the engagement of surety is general, the surety 
is understood to be obliged to the same extent as the 
principal. Therefore, if the debt secured bears interest, 
the surety is liable for interest. 

Thus, a receiver being liable to pay interest, his sureties 
are entitled to relief only upon payment of the debt and 
interest : although this rule is liable to exceptions, upon 
grounds of general equity, as in the case of Dawson v. 
Raynes (e), where the Lord Chancellor relieved the sure- 
ties without the payment of interest, because the parties 
interested neglected to take steps to compel their receiver 
to pass his accounts, although they had known for a con- 
siderable time he had become bankrupt. 

119. As to costs, Bestf C. J. in Baker v. Garratt(d), 
arguendo, said, " If a man becomes surety for a debtor, 
the creditor, in case the debtor fails, may recover the 
debt against the surety, but not the costs of a fruitless 
suit against the debtor, unless he has given notice of his 

(a) Melville v. Heyden, 3 Barn. S. C. 4 CarringtoD & Payne, N. P. 
& Aid. 593. C. 72. 

(b) Kay v. Groves, 3 Moore & (c) 2 Russ. 466. 
Payne, 634; 5. C. 6 Bing. 276; (rf) 3 Bing. 56. 
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intention to sue ;" which, as a general rule, seems rea- 
sonable. 

In Walker v. Wild, however, the recognizance of a 
receiver having been estreated, an application by the 
sureties to have the proceedings against the receiver 
stayed, was granted only on condition of their paying the 
costs akeady incurred against the receiver. But this case 
is not within the principle of the rule above stated ; for, 
the application being to the favour of the Court, could be 
granted only on such terms as would leave no ground for 
complaint to the opposite party; and, as a matter of right, 
sureties are not entitled to relief on more liberal terms 
than their principal; and the terms of relief in his case 
would be payment of the costs up to the time of granting 
the application. 

120. In the case of a bond, be the condition ever so 
general, the obligor, whether suiety or principal, is not 
liable beyond the penalty {a)'. In Francis v. Wilson (6), 
however, the plaintiff obtained an allowance of interest 
beyond the penalty; but the bond in that case was the 
exact amount of the sum mentioned in the condition; and 
there was an express stipulation for the payment of inter- 
est, — circumstances which evidently take it out of the rule 
respecting bonds, the penalty of which exceed the condition. 

121. In Clarke v. Abingdon (c), the M. R. (Sir William 
Granty) put a case in which he said the obligation of the 
surety would be more extensive than that of the principal 
debtor, as, " Where the principal gives a bond upon 
which interest is not usually recoverable at law, nor to be 
computed in equity, and a third person gives a mortgage 
to secure the same debt, interest is recoverable on the 
mortgage without limit." But, 1. Although one who 

(o) White V. Seely, 2 Bl. R. 1 190; (b) X Ryan & Moody, N. P. C. 

Wilde V. Clarkson, 6 T. R. 303; 105. 
which latter case first overruled (c) 17 Ves. 109. 

the case of Lord Lonsdale v, Church, 
2 T. R. 388. 
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mortgages his own estate for the debt of another is, 
through the medium of his estate, a surety, and has in 
equity most of the rights of a surety, yet he is not such a 
surety as is contemplated by the definition of the contract 
of surety, or is distinctively a proper surety: and, 2. The 
principal, although not liable to the creditor for interest, 
is liable for it to the mortgagor; and therefore eventually 
the surety so called, or mortgagor more properly, is liable 
only to the same extent as the principal debtor. 



CHAPTER V. 

Of the Manner in which the Obligation of the Surety 

MAT BE extinguished. 

1^2. The obligation of the surety may be extinguished 
in all the diSerent ways in which any other kind of obli- 
gation may be extinguished ; as, by payment or perform- 
ance; by a release; by accord and satisfaction; by the 
bankruptcy and certificate of the surety ; or by the adju- 
dication of his discharge as an insolvent debtor ; by the 
statute of limitations, if the obligation arises by simple 
contract; or by presumption from the lapse of time, called 
the presumptive bar, if it arises by specialty. 

Of these several modes of discharge, the discharge by 
bankruptcy and discharge by the statute of limitations 
alone seem to require illustration with relation to the par- 
ticular case of sureties. 

Of Discharge by Bankruptcy* 

123. The general rule is, that the certificate discharges 
the bankrupt from all debts proved, or which might have 
been proved, under the commission against him, and from 
such debts only. The principal question, therefore, to 
be considered here is, under what circumstances is the 
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creditor who holds a guarantie entitled to prove his debt 
under a commission against the surety? 

I24f. By the fifty-first section of the statute 6 Geo, 4, 
c. 16, the present bankrupt act, debts payable at a future 
day may be proved, making a rebate for interest. The 
section is as follows: — 

** And be it enacted, that any person who shall have 
given credit to the bankrupt upon valuable consideration, 
for any money or other matter or thing whatsoever which 
shall not have become payable when such bankrupt com- 
mitted an act of bankruptcy, and whether such credit 
shall have been given upon any bill, bond, note, or other 
negotiable security or not, shall be entitled to prove such 
debt, bill, bond, note, or other security, as if the same 
was payable presently, and receive dividends equally 
with the other creditors, deducting only thereout a rebate 
of interest for what he shall so receive at the rate of 5/. 
per cent., to be computed from the declaration of a divi- 
dend to the time such debt would have become payable 
according to the terms upon which it was contracted.*' 

125. In Ex parte Adney (a) the question was, whether 
the case came within the first section of the statute 7 
Geo. 1, c. 31, of which the above section of the 6 Geo. 4, 
c. 16, is, with some sUght alteration not afiecting the pre- 
sent subject, a re-enactment. Adney guaranteed the pay- 
ment of a promissory note, and became bankrupt before it 
was due. The Court of King's Bench thought it could 
not be proved as a debt under Adney's commission, because 
at the time the commission issued it rested in contingency 
whether the engagement would ever become a debt or not. 
The Court certified in these words: — " Having heard 
counsel on both sides, and considered this case, we are of 
opinion, that, from the occasion of giving Adney's note, 
and the terms in which it is conceived, the parties intended 
it to be a collateral engagement only, in case Hensbaw 
should not pay his note at the time it became due; and 

(a) Cowp. 460. 
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therefore it rested in contingency at the time the com* 
mission issued against Adney, whether this engagement 
would ever become a debt or not; and consequently it 
could not be proved as such under Adney's commission." 

126. In AUsop V. Price (a) the defendant and other 
persons joined J. S. T. Lawrence in a bond dated the 
17th of June, 1772, with a condition, from the recital of 
which it appeared, that the obHgees had advanced upon 
loan, for five years, 100/. to J. S. T. Lawrence; and the 
condition was, that J. S. T. Lawreiice should pay interest 
half-yearly, and the principal sum within twenty days 
after the five years expired, and if he did so the bond 
should be void. The defendant pleaded his bankruptcy 
and certificate. The commission issued on the dth of 
September, 1776, and the certificate was allowed on the 
1st of May, 1777. The commission, therefore, issued 
before the expiration of the five years when the loan was 
to be repaid by Lawrence. The Court thought the 
plaintiffs entitled to recover. Per Lord Mansfield, C. J. 
" On the merits, we think that this was not a debt which 
could have been proved under the commbsion, for the 
defendant was not originally the debtor. It was not a 
debt to be paid by him infuturo, at all events, but de- 
pended on the acts of the principal, viz. whether he did 
or did not comply with the stipulations in the condition of 
the bond." The postea to the plaintiff. 

To appreciate the effect of this decision, it is necessary 
to observe the peculiar nature of the condition of the 
bond. In most conditions of bonds given to secure the 
payment of money, all the obligors are placed under the 
same obligation; and the payment is conditioned to be 
made by them, or any or either of them. In such cases 
they are all principals. This condition, on the contrary, 
preserved the relations subsisting among the parties ac- 
cording to the real interest and transaction. The loan 
was to J. $. T. Lawrence; the condition, accordingly, was 

(a) 1 Doug. 160. 
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only for payment by him in the first instance, and not for 
payment by him and the defendant and other obligors, or 
any or either of them. The case, therefore, was the same 
as if there had been separate bonds by J. S. T. Lawrence 
and his sureties, and the bond of the latter were condi- 
tioned for payment of the debt in case he should not pay 
it. And I may observe, that in this view the case of 
Brooks V. S. and E. Lloyd and the present, which have 
been considered as at variance, are really accordant. In 
that case the facts were as follow: — The defendants. 
Lloyd, being arrested for a debt of his own of 54/., the 
other defendant, E. Lloyd, to procure his discharge, 
joined him in a bond (and, it would seem, a warrant of 
attorney, though that is not stated by the reporter,) for 
the payment of the debt by instalments. Before the first 
instalment was due E. Lloyd became a bankrupt, and a 
commission issued, under which he obtained his certificate. 
Execution was afterwards issued against him on the bond. 
The present was a motion upon a rule to set aside the 
execution, on the ground that the debt might have been 
proved in virtue of the statute 7 Geo. 1, c. 31, s. 1 ; and 
the Court were of that opinion. '' For,'* said Lord Mans* 
fields C. J. '' they (S. and E. Lloyd) are both principals, 
and both are liable (in the first instance): the credit was 
given to the defendant Edward Lloyd as well as to Samuel 
Lloyd ; and as under the statute the plaintifis could have 
proved the bond under the commission, the rule (to set 
aside the execution) must be made absolute" (a). The 
case, therefore, according to the learned judge's view of 
it, was one of credit given to the bankrupt upon a bond 
payable at a future day, and therefore clearly within the 
statute. 

127. In like manner, in Ex parte Gardom (b), a case 

(a) 1 Tenn R. 17. The margi- implication obviously mis-states 

nal note to this case is, ** A surety the effect of the decision. 

is within the meaning of the sta- (6) 15 Ves. 286. See also Es 

tute 7 Geo. 1, c. 31*'; which by parte McMillan, Buck, 288; and 
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in which, it appears, the debtor had become bankrupt as* 
well as the surety, the Lord Chancellor held the debt 
could not be proved against the estate of the surety, 
because it was not due at the time the commission issued 
against the surety. 

Per Lord ChanceDor. ^' I think this claim (to prove 
against the surety's estate) cannot be sustained for the 
price of those goods as to which the credit had not 
expired; being under the word of 'guarantee' a contin- 
gent demand; therefore no debt arising until default 
made (by the principal). The distinction has been strongly 
taken upon bills of exchange. Upon a guarantie of a bill 
of exchange it has been held (a), that if the bill was not 
due until after the bankruptcy, proof cannot be made ; 
and in one instance it was carried so far, that where the 
party had said he guaranteed the bill as if he had indorsed 
it. Lord Thurhw held, that being a mere guarantie it 
would not do: there would be no proof without actual 
indorsement. 

128. In Ex parte Minet {b) the guarantie was to pay 
after one month's notice : and no notice having been given, 
the Lord Chancellor held the creditor not entitled to 
prove under the commission against the surety; and 
remarked that it fell directly within the authority of the 
case of Utterson v. Vernon (c). 

1^. In like manner, where (d) to an action against a 
surety in a bastardy bond the surety pleaded his bank- 
ruptcy and certificate, and it appeared that the sum claimed 
had been expended since his bankruptcy, it was held that 
the certificate was not a bar, because at the date of the 
commission the debt was upon a contingency; and it was 
a debt in its nature wholly incapable of valuation. 

the note upon that case by Mr. (b) 14 Ves. 189. 

Monts^e, in correction of the re- (c) 4 T. £. 570. 

port, 1 Montague's Digest, p. 216, {d) Ot/entien of St. Martin v. 

n. (6). Warren, 1 B.&A 491. See Lord 

(a) Ex pmrie flamton, 2 Bro. lUUnborough's judgment in this 

C. C. 614. case, po$t, No. 134. 
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130. From the above cases, all of which were decided 
with reference to the first section of the statute 7 Geo. 1, 
c. 31, corresponding with the 51st section of the present 
bankrupt act, it appears that the creditor is not entitled, 
in virtue of the latter provision, to prove his debt under a 
commission against the surety, if at the time of the issuing 
of the commission the Uability of the surety was still con- 
tingent ; nor, indeed, if at the time of the issuing of the 
commission it had ceased to be contingent, the proof in 
that case being provided for by a different section (a). 

131. But, although a person taking the security of a 
common guarantie does not give credit to the guarantor^ 
in such a sense as brings the latter, in the event of his 
bankruptcy, within the operation of this section of the 
statute, yet a person taking a bill from the drawer is 
obviously a person giving credit upon a bill; and therefore 
proof may be made at any time against the drawer or 
indorser of a bill, although they are only sureties for the 
acceptor; and consequently, a drawer or indorser is dis- 
charged by his certificate, although the bill was not due 
when the commission issued, and there had been no 
previous default by the acceptor (or principal). 

Thus, in Starey v. Barns {b), the defendant was sued 
as the drawer of a bill, and pleaded his bankruptcy and 
certificate; the bill was at two months, and dated the 
15th of September, 1801; it had been accepted. The 
commission issued against the defendant on the 6th of 
November, 1801 ; and therefore the bill not being due at 
that time, and the defendant being liable upon it only in 
case of the default of the acceptor, it was urged, on behalf 
of the plaintiff^ that the debt was not proveable, and the 
certificate not a bar to the action : and Lord Ellen- 
borough, C. J., yielding to this view, directed a verdict 
for the plaintiff. But the Court made absolute a rule 
obtained for entering a nonsuit ; and upon this occasion 
Lord EUenborough said, " Upon referring to the act 

(if) See post, 100. (6) 7 East's R. 435. 

H 
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of the 7 Geo. I, c. 31^ I think the plam letter of it is 
decisive of this questioiii without going upon any more 
uncertain ground. With all the respect which I feel 
for the opinion delivered in Macarty v. Barrow (a), that 
the mere drawing of a bill upon another, payable at a 
future time, creates a present debt from the drawer, 
recognized as it was by Lord C. J. Wilmot in Chilton v. 
Whiffin^ I should have doubted whether the giving a 
credit upon another person at a future time, whereby the 
drawer virtually agrees, that if the drawee do not accept 
the bill he will pay it, constituted any thing else than a 
contingent future liability in the drawer upon the default 
of the drawee. However, I feel myself relieved from any 
difficulty upon the subject, upon the plain ground that 
the defendant is entitled to his discharge under the statute. 
After reciting that traders were often obliged to dispose 
of their goods on credit, and to take bills, &c. payable on 
future days, and that the buyers becoming bankrupts 
before the money upon such securities became payable, it 
had been a question whether such persons giving such 
credit on such security, should be let in to prove their 
debts before such securities became payable ; for remedy 
it enacts, ' that every person who shall give credit on such 
securities as aforesaid,' (here credit was given by the 
party on such a security^) * to any person who shall 
become a bankrupt,' (that is the case here,) ^ upon g4K>d 
and valuable consideration for any sum of money, or other 
matter or thing whatsoever,' (an exchange of securities is 
a good consideration, according to Cowley v. Dunlop (6), 
and other cases,) * which shall not be due or payable at or 
before the time of such person's becoming bankrupt,' (that 
is the fact of this case,) ^ shall be admitted to prove their 
respective bills, &c. in Uke manner as if they were made 
payable presently, and not at a fiiture day.' In eveiy 
respect, therefore, the circumstances of this case tally 
with the description in the statute. Without, therefore, 

(a) 2 Stra. 949; S. C. 3 Wils. 16. (6) 7 Term R. 565. 
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admitting the principle that the drawing of such a bill 
constitutes a debitum in praesenti, it is sufficient to say^ 
that by the express words of the statute the debt was 
proveable under the defendant's commission, and there- 
fore he is discharged by his certificate" (a). 

132. In Ga^kill v. Lindsay (b) the defendants were 
sureties^ by the common contract of guarantiee for what- 
ever goods the plaintiffs should supply to David Irvine 
in his line of business from the 27th of July, 1809, to 
the 27th of July, 1810. The defendants pleaded their 
bankruptcy and certificate. The dealings between the 
plaintiffs and David Irvine were upon the usual terms 
of credit, a bill at two months at the end of two months 
after the goods were delivered. In the course of those 
dealings the plaintiffs received three bills drawn and ac- 
cepted by other parties, but indorsed by the defendants: 
one of which bills became due and was dishonoured before 
the bankruptcy of the defendants; a second became due 
and was dishonoured, but the plaintiffs did not receive 
notice of the dishonour till after the bankruptcy of the 
defendants; and the third did not become due till six 
weeks after the commission. All three, however, it is 
evident, might have been proved under the commission. 
Le Blanc, J. was of opinion that the plaintiffs could not 
recover under the guarantie the sums for which the bills 
were given, inasmuch as the bills appeared to have been 
given in satisfaction of the guarantie. 

In addition to the three bills it appeared that David 
Irvine was still indebted to the plaintiffs for a parcel of 
goods to the amount of 93/. I2s., for which they had a 
right to call upon him for a bill at two months two days 
before the date of the defendants' commission, but no bill 
had in fact been demanded. 

Le Blanc, J. thought this demand also was barred by 
the defendants' certificate. This opinion, however, it 

(a) See al»o Ex parte Douthat, 4 B. & Aid. 67. (6) Holt, N. P. C. 212. . 

h2 
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would seem^ may be questioned ; for as the debt, at the 
time the commission issued, was debitum in prsesenti sol^ 
iDendum infuturo as to Irvine, it was only contingent as to 
the defendants. 

133. The 56th section of the bankrupt act, which I 
shall next consider, provides for the proof of debts in two 
cases: first, when the debt is contingent; in which case 
the commissioners are empowered to value it, and the 
creditor may prove for the value: secondly, when, having 
been contingent, the contingency happens after the issuing 
of the commission; in which case the debt itself may be 
proved, a valuation being unnecessary. This section is 
as follows: 

^^ And be it enacted, that if any bankrupt shall, before 
the issuing of the commission, have contracted any debt 
payable upon a contingency which shall not have hap-* 
pened before the issuing of such commission, the person 
with whom such debt has been contracted may, if he think 
fit, apply to the commissioners to set a value upon such 
debt, and the commissioners are hereby required to ascer- 
tain the value thereof, and to admit such person to prove 
the amount so ascertained, and to receive dividends 
thereon; or if such value shall not be so ascertained before 
the contingency shall have happened, then such person 
may, after such contingency shall have happened, prove 
in respect of such debt, and receive dividends with the 
other creditors, not disturbing any former dividends, pro- 
vided such person had not, when such debt was con- 
tracted, notice of any act of bankruptcy by such bank- 
rupt committed." 

134. At present no case has occurred involving the 
question whether a creditor may be admitted, in virtue 
of this section, to prove under a guarantie whilst the 
liability of the surety is still contingent. The question, 
however, may perhaps be thought to derive some hght 
from the decision, that, for a contingent debt to be proved, 
the contingency must be of a kind which is capable of 
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valuation. Thus^ in a case (a) in which a debt dependent 
upon several contingencies was submitted for valuation to 
the actuaries of two life insurance offices, and they valued 
it with reference only to some of the contingencies, and 
said they had no data for the valuation of the others, the 
Lord Chancellor (Brougham and Vaux)^ assisted by 
Tindal, C. J. and Mr. Justice Littledalcy reversing the 
order of the V. C, decided that the debt was not prove- 
able. In another case also, where one of the contingencies 
on which the debt depended was the debtor's having 
issue by his marriage, and at the time proof of it was 
offered there was no issue, but the bankrupt's wife was 
still living. Lord Lyndhurst^ Ch., reversing the order of 
the V. C, decided the debt was not proveable under the 
56th section. ^' My judgment is founded on a considera- 
tion that in this case the contingencies are incapable of a 
valuation by the commissioners. They would be bound 
to ascertain the sum to be proved by a correct estimate of 
all the different contingencies; but as they are not capable 
of valuation, I think the claim does not fall within the 
relief intended by the clause of the statute applicable to 
contingent debts. The decision of the Vice-Chancellor 
must, therefore, be reversed." 

The consequence of these decisions would seem to be, 
that a debt cannot be proved under a guarantie whilst the 
liabiUty of the surety is contingent; because the contin- 
gency of the debtor's making default is obviously one for 
the valuation of which there are no data. 

135. The remarks of Lord Ellenborough, in his judg- 
ment upon the case of the Overseers of St. Martin v. 
Warren (6), are rather relevant to a provision for the proof 
of contingent debts, than to any provision at that time 
existing, and they seem to determine by anticipation that 
such a case would not be within the 56th section. ^' This," 

{a) Ex parte DaoiSy t Mon. (in the press.) {b) Ante, p. 96, n. {d). 
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said the teamed Chief Justice, " was a debt upon a con- 
tmgency, and one too m its nature incapable of valuation, 
and therefore (a), in my opinion, not proveable under the 
commission. The case of an annuity is an exception to 
the general rule ; there, indeed, the Courts have admitted 
the amount of the contingent debt to be valued and 
proved; but there, you only estimate the duration of life; 
here, the expenses for which the party is liable may vary 
in consequence of the sickness of the child: the contin- 
gency here is, not only the duration of life, but on the 
continuance of health; it is subjected to every accident of 
human life, and is a most precarious and uncertain event 
possible; how then could its value be estimated so as to 
be proved under the commission?*' 

136. The case of Ex parte Lewis (6) was decided under 
the latter part of the 56th section. The petition stated 
that Cauty advanced to Collier SOOO/. to be repaid on the 
S9th of June, 18^6; that Charman gave a bond condi- 
tioned, that in case Collier should make default in payment 
on the 29th of June, 18%, he, Charman, should pay 
within one week afterwards; that on the 16th of May, 
1826, a commission issued against Charman; that default 
was made by Collier on the 29th of June, and proof of 
the debt was then offered under Charman's commission, 
but was rejected, because the debt was contingent when 
the commission issued. The Vice-Chancellor ordered the 
proof to be admitted, according to the prayer of the 
petition. In support of the petition, Ex parte Grundy (c) 
was referred to; which case was as follows: — In February, 
1772, Russell, by marriage settlement, covenanted to pay 
2000/. upon the event of his intended wife, or any issue of 
the marriage, surviving him. In 1803 a commission issued 

(a) It would seem from this that (6) 1 Mod. & Mac. 426. 
contingent debts were proveable at (c) Ibid. 293. 
this time, if they were capable of 
valuation; but the fact is not so. 
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against him; he died in February, 1825; in 1826 the com- 
mission was revived ; and the Lord Chancellor^ reversing 
a decision of the Vice-Chancellor, ordered proof of the 
debt to be received under the commission, and said, 
" The commissioners are not requited, nor is it necessary 
for them to set a value upon a contingency which has 
happened. On the occurrence of the contingency the 
sum to be proved is known, and the proof is expressly 
provided for by the words which follow: — * Or if such 
value shall not be so ascertained before the contingency 
shall have happened, then such person may, after such 
contingency shall have happened, prove in respect of such 
debt, and receive dividends with the other creditors, not 
disturbing any former dividends.' " 

137. In Yallop v. Ebers (a), the first count of the de- 
claration was upon a promise of the defendant that he 
would settle the balance due upon a bill of exchange for 
804/. then in the hands of Messrs. Chambers, of which 
the plaintiff was the acceptor: the second count was upon 
a promise of the defendant that he tvould deliver up the 
same bill to the plaintiff in one month, or give a bond for 
the indemnification of the plaintiff against it: and in each 
count it was alleged, that in consequence of the non** 
performance of the promise, the assignees of Messrs. 
Chambers had sued the plaintiff, and he was himself 
obliged to pay the balance of the bill and the costs of the 
action. 

The defendant pleaded his bankruptcy and certificate. 

It appeared that the promise stated in the first count 
was made in January, 1825, and that in the second count 
was made in consequence of the defendant not having paid 
the balance of the bill according to the first promise: it 
also appeared that in July, 1827, the assignees of Messrs. 
Chambers obtained a verdict on the bill for 527/., and, 

(a) 1 B. & Adol. 698. 
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pending a rule nisi for a new trial, Ebers, the present 
defendant, became banknipt, and obtained his certificate; 
after which, the plaintiff, having failed to obtain a new 
trial, paid the sum recovered against him and costs. 
Upon these facts Lord Tenterdeit, C. J. directed a verdict 
to be found for the plaintiff, with leave to the defendant 
to move to enter a nonsuit, one of the grounds for which 
was the bankruptcy of the defendant, as above stated; 
and upon the motion it was argued for the defendant, 
either that this was an absolute debt within the 51st sec- 
tion, or a contingent debt within the 56th section; or that 
the plaintiff was a surety within the meaning of the 52d 
section; but the Court refused the rule for a nonsuit. 

Per Lord Tenterden, C. J. — "I am of opinion that we 
ought not to grant the rule. The discharge from debts 
under the bankrupt act is entirely the creature of that act; 
it can only take place in the particular instances there 
specified. By the statute 6 Geo. 4, c. 16, a bankrupt 
may be discharged from all debts due at the time of 
issuing the commission, all that are certain to become due 
at a fiiture time, and all that may or may not become pay- 
able by the bankrupt at a future time; in the latter case, 
where the contingency has not happened before the issuing 
of the commission, the commissioners, on application fi*om 
the party with whom the debt has been contracted, may 
ascertain its value and admit the party to prove ; or, if the 
contingency has happened before the value is ascertained, 
the demand then stands as if it had been debitum in 
praesenti solvendum in futuro, and the creditor may prove 
in respect of such debt, and receive dividends, only not 
disturbing former ones. But it appears to me that there 
was no debt between the present defendant and the plain- 
tiff to which any of these clauses could be ajpplicable. 
Then it is suggested, that by the arrangement between 
these parties Yallop the acceptor became only a surety, 
and Ebers was then the principal, and therefore Yallop 
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might have come in as a creditor under the commission. 
But it cannot be maintained that if A. is principal and B. 
surety, their situation in that respect can be changed with 
reference to C by an arrangement to which he is no party. 
Laxton v. Peat (a), where it was held that an accommo-» 
dation acceptor might be considered as a surety, has been 
long overruled. I think then that the defendant's bank- 
ruptcy was no discharge." 

Littledale, J. said, no debt can be said to have sub- 
sisted between the plaintiff and the defendant before the 
certificate. 

Taunlon, J. — " Section 56 appUes only where the bank- 
rupt becomes liable on a contingency; where, on the oc- 
currence of particular circumstances which are uncertain, 
responsibility attaches to him. But here the Uability of 
the defendant to pay the plaintiff attached immediately 
on the plaintiff's taking the bill up; and before that time 
the defendant had not contracted any debt with the plain- 
tiff payable upon a contingency, according to this section 
of the statute. Could the plaintiff then have come in 
under the general clause (sect. 46) as a creditor to prove 
this demand on oath ? He was clearly not in the condi- 
tion of a creditor till after he had taken up the bill, by 
which time the bankrupt had obtained his certificate." 

138. In Ex parte Hughes (b), Emett being indebted to 
Hughes, but the amount of the debt being disputed, one 
Garnett, an attorney, undertook in writing that Emett 
should enter into an unqualified reference, which reference 
was not to be revocable. The master reported that Gar- 
nett was liable under the ^^ guarantie," unless the Court 
thought he was discharged under the following circum- 
stances: — Hughes, without the consent of Garnett, proved 
a debt of 100/. under a second commission against Emett, 
and at the same time reserved a claim for a further sum 
against Emett's separate estate; in proving, he excepted 
the undertaking of Garnett. Hughes also tendered 

(n) See post. (b) 5 B. & Aid. 482. 



106 EXTINOUI8HMENT OF SURETISHIP. 

proof of a debt of S49/. 15^. Sd. against Emett as partner 
with one Monkhouse, also excepting the guarantie of 
Garnett, but the proof was objected to by Gamett, as 
solicitor of the commission^ as being a joint proof. The 
undertaking of Garnett was given after the date of the 
first, and before the date of the second commission. 

Per Curiam. " It was the duty of Garnett to have 
paid the debt before the proof of Hughes under the bank- 
ruptcy, or, at all events, to have given Hughes notice not 
to prove, if he thought that would be a disadvantage to 
himself. If, therefore, any inconvenience arises to him in 
respect of the proof made by Hughes, his own neglect was 
the cause of it. Here, Hughes had Emett for his debtor, 
and Garnett as his surety, and he, therefore, had a full 
right to prove under Emett'is commission. Besides, the 
legislature considers the proof against the principal as a 
benefit to the surety by relieving him pro tanto/' Ac- 
cordingly Garnett was held liable. The argument in 
favour of Garnett seems to have been, that a reference as 
to the amount of the debt was a condition precedent to his 
liability, and that as Hughes dispensed with the reference, 
by proving under the commission, Garnett was not liable. 

139. The 58th section of the bankrupt act permits, in 
certain cases, the proof of costs which were not taxed at 
the time of the bankruptcy. Previously, such costs were 
not proveable, yet they were held to be barred by the 
certificate, if the debt itself for which they were incurred 
was proveable; for, being regarded as accessory, they 
followed the principal : and the same decision, it seems, 
would take place still in any case of costs in respect of a 
proveable debt, which might happen not to be within the 
58th section. The section is as follows: — 

" And be it enacted, that if any plaintiff in any action 
at law, or suit in equity, or petitioner in bankruptcy or 
lunacy, shall have obtained any judgment, decree, or 
order, against any person who shall thereafter become 
bankrupt, for any debt or demand in respect of which 
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such plaintiff or petitioner shall prove under the oommis-* 
sion, such plaintiff or petitioner shall also be entitled to 
prove for the costs which he shall have incurred in obtain-* 
ing the same, although such costs shall not have been 
taxed at the time of the bankruptcy." 

In Brindy.Bacan(a)f the testimony of a person who had 
guaranteed a bill, and become bankrupt, was objected to, 
on the ground that although he was dischiEirged las to the 
bill, he continued liable for the costs of any action that 
might be brought upon it; but Mansjieldf C. J. and 
Heath, J. *' agreed that the costs must follow the debt, 
and that it was impossible to separate them.'* 

1^. For a demand to be proveable it must be such 
as is properly called a debt; and therefore a demand upon 
the bankrupt for compensation, in the nature of unliqui- 
dated damages, is not proveable. 

In Atwoodv. Partridge (b), the defendant covenanted for 
the due payment, by one Robinson, of the premium of a life 
insurance effected by Robinson, to secure a debt due from 
him to the plaintiff. One year's premium became due on 
the 17th of June, and not being paid either by him or the 
defendant, the plaintiff paid it, and brought an action on 
the covenant. On the 20th of June, the defendant 
obtained his certificate^ and pleaded it in bar of the 
present action upon the covenant; but the Court held it 
not a bar, on the ground, that the subject of the plaintiff's 
demand was not a debt, but unliquidated damages. 
" What," said Best, C. J., " are the circumstances bf the 
ease.^ Robinson owes the plaintiff money. The defend- 
ant does not become a grurety for that debt; but Robinson 
having agreed, by way of security, to pay the premium 
upon a policy of insurance, the defend^uit undertakes to 
guarantee, not the payment of Robinson's debt to the 
plaintiff, but of that premium. There was, therefore, no 
debt due from the defendant to the plaintiff, contingent or 

(a) 5 Taunt. 183. (b) 4 Bing. 209. See also Boor- 

num v.Noihf 9 B. & C. 145. 
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Otherwise. Upon Robinson's failing to pay the premium 
the plaintiffs were entitled to recover from the defendant 
unliquidated damages, the amount of which might be 
varied according to circumstances. If Robinson conti- 
nued alive, as was found by the jury, the amount would 
have been the premium paid by the plaintiff. If Robin- 
son had died, it might have been the whole sum insured. 
How is it possible, then, to say that this was a debt due 
from the defendant?" 

Gaselee, J. said, '^ This was not a debt proveable under 
the 56th section of the 6 Geo. 4, c. 16, but a mere claim 
for unliquidated damages, from which the defendant was 
not discharged by his certificate." 

141. With respect to sureties for the payment of any 
annuity, the 55th section of the bankrupt act (6 Geo. 4, 
c. 16,) contains the following enactment : — 

'^ That it shall not be lawful for any person entitled to 
any annuity granted by any bankrupt, to sue any person 
who may be collateral surety for the payment of such 
annuity, until such annuitant shall have proved under the 
commission against such bankrupt for the value of such 
annuity, and for the payment thereof; and if such surety, 
after such proof, pay the amount proved as aforesaid, he 
shall be thereby discharged from all claims in respect of 
such annuity; and if such surety shall not (before any 
payment of the said annuity subsequent to the bankruptcy 
shall have become due) pay the sum so proved as afore- 
said, he may be sued for the accruing payments of such 
annuity, until such annuitant shall have been paid or satis- 
fied the amount so proved (a), with interest thereon at the 
rate of four per cent, per annum, from the time of notice 
of such proof, and of the amount thereof being given to 
such surety; and after such payment or satisfaction, such 
surety shall stand in the place of such annuitant in respect 
of such proof as aforesaid, to the amount so paid or satis-- 

(<i) Hiis provision accords with bre, in Baxter v. Nichohf 4 Taant. 
a suggestion of Mr. Justice Chant- 90. 
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fied as aforesaid by such surety; and the certificate of the 
bankrupt shall be a discharge to him from all claims of 
such annuitant, or of such surety in respect of such 
annuity; provided such surety shall be entitled to credit 
in account with such annuitant for any dividends received 
by such annuitant under the commission before such 
surety shall have fully paid or satisfied the amount so 
proved as aforesaid (a)." 

142. In Bell v. Bilton (6), the Court of Common Pleas 
held that the clause of this section, directing that the 
grantee shall not sue the surety till he has proved under 
the commission, is retrospective, and applies to annuities 
granted before, and the grantors of which have become 
bankrupt before the 1st of September, 1825, the day the 
act came into operation. 

143. In Hone v. Morgan (c), it appeared that on the 
1st of April, 1825, the plaintiff, the grantee of an annuity, 
had entered up judgment on a warrant of attorney against 
the grantor and his surety; that in June, 1827, the grantor 
became bankrupt, and the grantee did not prove under 
the commission, but caused execution to be levied upon 
the goods of the surety. On behalf of the surety a rule 
was obtained to set aside the execution, and it was made 
absolute, the Court considering that to take out execution 
is a suit or suing within the meaning of the above section. 

144. If the principal has made default before the com«» 

mission issued against the surety, the creditor, it seems, is 

entitled to prove his debt, in virtue of the general sections 

relating to the proof of debts, (the 46th and 47th); and 

in such a case the surety, of course, is discharged; and 

any questions respecting his discharge are the same, and 

are governed by the same reasons and authorities as if he 

were a principal debtor. 

(tf) The Insolvent Debtors' Act, {h) 4 Bing. 615; 5. C. 1 Moore 

7 Geo, 4, c. 57, contains a provi- & Payne, 594. 
sion (sect. 51) for the valuation of (c) 4 Manning & Ryland, 559. 
annuities, but not one similar to 
the above in favour of sureties. 
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Of Discharge by the Statute of Limitations. 

145. By the statute of limitations (a), the actions therein 
mentioned (which include the action upon the contract of 
guarantie) must be brought within six years next after the 
cause of action. The cause of action is the obUgation 
raised by the contract, and the breach of the contract. 
The statutory time, therefore, is reckoned, not from the 
date of the contract, but from the period at which the 
obligation created by it becomes absolute: which, for 
example, in the case of a promissory note or bill of ex- 
change, is when the note or bill becomes due; and in the 
case of a guarantie, in general, is when the principd 
makes default, and the surety first becomes liable to an 
action. And, therefore, a plea of the statute should state 
that the plaintiff's cause of action did not accrue within 
six years ; and a plea merely that the defendant's promise 
(or contract) was not made within that period is bad, if 
demurred to. 

The common repUcation, that the plaintiff sued out a 
writ within the period of six years is an answer to a 
plea of the statute; in other words, proof of that fact 
deprives the defendant of the effect of the statute; and so 
will an acknowledgment of the debt or liability, made by 
the surety within six years ; but it must be an acknow- 
ledgment in writing ; though previously to the act of the 
9th Geo. 4, c. 14, a verbal acknowledgment [b) was 
sufficient. 

146. A payment on account within six years has, in 
general, the same effect as an acknowledgment, and de- 
prives the party making it of the benefit of the statute. ^ 
Would a payment on account by the principal deprive the 
surety of the benefit of the statute? To this question, I 
can only give an answ^ derived from the analogy of other 
cases; and for the perception of this analogy, first the 
nature of the surety's contract must be considered. 

(a) 21 Jac. 1, c. 16. (6) Gibbons v. M'Caslandy 1 B. & Aid. 690. 
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The contract of a surety, properly so called, and that of 
his prmcipal, are, with relation to one another, separate or 
several contracts. The surety is not engaged jointly with 
his principal, but only contemporaniously or concurrently. 

In Burleigh v. Stott (a), to an action on the joint and 
several promissory note of two persons, brought by the 
payee against the administrator of one of them, who joined 
in the note merely for the accommodation of the other, 
and whom the report therefore calls '* a mere surety," the 
defendant pleaded, that the causes of action did not accrue 
within six years; on which issue was taken. The plaintiff 
proved that within six years, and during the life-time of 
the deceased party, the other party made a payment on 
account, and it was held that the payment took the case 
out of the statute as against both parties. The note was 
dated the 4th of March, 1818; the action was commenced 
on the 3d of October, 18^6; the last payment was made on 
the 10th of October, 18^0, at which time both the parties 
to the note were living; and therefore it appears that the 
payment was made whilst the liability or contract conti- 
nued joint. But the death of one of two joint contractors 
severs the liability ; and in a recent case (6), where the 
facts were the same as in the above, excepting that the 
payment was made after the death of one of the parties 
by the executrix of such party, it was held that the pay- 
ment did not deprive the other party of his plea under the 
statute. " We think," said Lord Tenterden, C.J. " that 
where a joint contract is severed by the death of one of 
the contractors, nothing can be done by the personal re- 
presentatives of the other to take the debt out of the 
statute as against the survivor." Nor, according to Atkins 

(a) 2 Manning & Ryland, 93; Warwick, deceased. The action 

5. C. 8 B. & C. 36. was tried in 1830, and the payment 

(6) Slater v. Lawsony 1 B. & relied upon to take the case out of 

Adol. 396. In this case the note the statute was made by Warwick's 

wasdated 27th of September, 1810, executrix within four years from 

signed by the defendant and James the commencement of the action. 
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V. Tredgold(a)y by one of the parties to take the debt out 
of the statute as against the representative of the odier 
party. 



(a) 3 Dowling & Ryland, 200 ; 
S, C. 2 B. & C. 23. In this case 
there were three notes, two dated 
17th January, 1806, the third 17th 
January, 1809; the makers were 
John Tredgold, deceased, and his 
son Robert Tredgold; the action 
was against the executors of the 
former, of whom Robert Tredgold 
was one; John Tredgold died in 
1810, which was more than six 
years before the action was brought; 
and after his death Robert Tred- 
gold paid one year's interest on all 
the notes. The declaration con- 
tained counts upon promises by 
the executors. The judgment of 
Abbott, C. J. was as follows: — 
*^ The plaintiffs have declared in 
several counts on three promissory 
notes alleged to have been made 
by John Tredgold in his life-time ; 
and in another count, in the usual 
form, that John Tredgold, in his 
life-time, promised to pay the same 
notes. To that part of the decla- 
ration there is a plea, that John 
Tredgold never promised to pay 
within six years. It appears, in 
fact, that he had been dead greatly 
more than six years before the ac- 
tion was commenced. It is clear, 
therefore, that no promise could 
have been made by him to support 
this action, and consequently those 
counts must be put out of the ques- 
tion. Then another count, upon 
which the plaintiffs rely, alleges, in 
substance, that John Tredgold in 



his life-time had made these pro- 
missory notes, whereby he became 
liable to pay John Atkins, whose 
representatives the plaintiffs are, 
certain sums of money; that he 
died leaving those sums unpaid; 
that the defendants^ as his execu- 
tors, had knowledge of that fact, 
and in consideration thereof pro- 
mised to pay. The question is, 
whether there has been evidence 
given in this case of a promise by 
the executors, qu^ executors. Now 
I cannot accede to the argument^ 
that the mere existence of a debt 
owing by a testator is of itself evi- 
dence of a promise by the executor 
to pay it. We must, therefore, 
seek for evidence elsewhere of a 
promise by the executors: I, how- 
ever, can find none. The only 
evidence is, that Robert Tredgold, 
who is one of the defendants and 
one of the executors, and who was 
himself a joint maker, did in the 
year 1816 pay a year's interest on 
the notes. The jury found that he 
paid the interest not as executor, 
but in his own right; that fact was 
proved in evidence : then as there 
is nothing to bind the defendants 
in the character of executors, I own 
I should feel great difficulty in say- 
ing, independently of tlie statute 
of limitations, that the plaintiffs 
had made out their case. But the 
defendants further plead that they 
did not promise within six years; 
and, going back to what I origi- 
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As, therefore, after the severance of a joint liability, a 
payment by one of the joint parties, or his representative, 
cannot affect the other, a fortiori, where the liability was 
originally several, it would seem, a payment by one of the 
several parties cannot affect the other; and, according 
to this analogy, the question proposed, whether a payment 
by the principal will deprive the surety of the benefit of 
the statute, must be answered in the negative. Upon the 
same principle, an acknowledgment by the principal would 
not prevent the operation of the statute in favour of the 
surety. 

147. The statute extends only to obligations arising by 
simple contract. But the Courts have created a presump- 
tive bar in favour of persons who are obliged by specialty. 
This bar, called presumptive, because it is founded on the 
presumption, arising from lapse of time, that an obligation 
which has been allowed to be dormant long has been satis- 
fied, takes place where twenty years, or thereabouts, have 
elapsed before the action was brought, and no evidence is 
offered to prove the continuance of the obligation within 
that period. 

The character of the presumptive bar is described by 
Lord Mansfield in the following passage (a): — " There is 
a great difference between length of time, ii^hich operates 
as a bar to a claim, and that which is only used by way of 
evidence; a jury is concluded by length of time that oper- 

nally said, if reliance is placed co-executors. I think it does not 

upon the existence of the debt at afford evidence of a promise by 

the death of the testator as evi- them to pay at any time; but at 

dence of a promise by the execu- all events I am quite clear it does 

tors, still the statute of limitations not take the case out of the statute 

is a valid defence, the testator hav- of limitations." 
ing died ten years since. The (a) Mayor of Kingston upon 

question then is, whether the pay- Hull v. Horner, Cowp. R. 102. 

ment by Robert Tredgold of inter- See also Oswald v. Legh, 1 Term 

est upon Uie notes in his own right, R. 270; Colsell v. Budd, 1 Camp, 

and not as executor, affords evi- N.P. C. Q7. 
dence of a promise binding on his 
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ates as a bar ; as where the statute of limitations is pleaded 
in bar to a debt; though the jury is satisfied that the 
debt is due and unpaid it is still a bar; but length of time 
used merely by way of evidence, may be left to the consi- 
deration of the jury, to be credited or not, and to draw 
their inference one way or the other, according to circum- 
stances. For instance, there is no statute of limitations 
that bars an action upon a bond, but there is a time when 
a jury may presume the debt to be discharged; as where 
no interest appears to have been paid for sixteen years. 
But if a witness is produced to prove the contrary, as by 
shewing the party not to have been in circumstances to 
pay (a), or a recent acknowledgment of the debt, the jury 
must say the contrary." 

Of the Surety* s Discharge by Modes which derive their 
Effect from the Nature of the Contract of Surety. 

148, The obligation of the surety also, in general, be- 
comes extinct, by the extinction of the obligation of the 
principal debtor (6). An exception to this rule takes 
place, whenever the extinction of the obligation of the 
principal arises from causes, such as bankruptcy and cer- 
tificate, which originate with the law (c), and not in the 
voluntary acts of the creditor. 

149. In conformity with the above rule, the obligation 
of the surety is extinguished, if the creditor agrees to 
accept a composition from the debtor ; and, therefore, 
after such an agreement, in general, he cannot proceed 
against the surety. Thus, in Jones v. Lewis (rf), the de- 

(fl) Contrdy Willaume v. Gorges^ merely in the lax sense in \?hich 

1 Camp. N. P.C. 217. the one of two joint makers, who 

(6) See antl, p. 3, No. 5. has lent his name for the use of 

(c) See post. Brown v. Carr, the other, is said to be a surety ; 

(d) 4 Barn. & Cres. 506. This but as an indorserhe was properly 
case is strictly in poinf, because a surety for the maker. 

the defendant was a surety, not 
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fendant was sued on a promisaory note» which he had 
indorsed for the accommodation of the maker. The indor«- 
ser of a note is a surety for the maker. The plaintiff^ to 
whom the note was indorsed^ agreed with the maker to 
accept five shillings in the pound for the debt for which 
the note was given^ and the composition was to be secu- 
red by a third person. By this agreement the original 
debt was extinguished; and therefore it was held, that 
the defendant was not liable. *' Although/' said Mr. Jus* 
tice Holroydj " this be a case where the action is brought 
against a surety, it must be considered in the same light as 
if it was brought against the principal. If the original 
debt be satisfied and gone, no action will lie against the 
surety. The extinguishment of the debt puts an end to 
the agreement of die principal and surety." 

150. Upon the same principle also the surety is dis- 
charged, at law, by the creditor's releasing, or, in equity, 
by his agreeing to release, the principal debtor. 

Thus, in HawJcshaw v. Perkins (a), the bill stated, in 
substance, that the plaintiff and Daniel Rencher had exe- 
cuted to the defendants a joint and several bond, in the 
penalty of 500/., to secure to the defendants half that sum, 
upon their deahngs in the coal trade with Rencher. The 
plaintiff, therefore, was surety for Rencher. The bill 
then stated that Rencher having become embarrassed, the 
defendants and his other creditors agreed to accept from 
him an assignment of his property, and in consideration 
thereof to release him from their several demands ; that 
a deed of assignment was executed, to which the defend- 
ants were parties, and which contained a release of 
Rencher: as to the validity of which, however, qud a 
release, as far as the defendants were concerned, there 
was some question, which will be noticed presently. To 
the bill there was a general demurrer, and, after argu- 
ment, the Lord Chancellor held, that whether the release 

(a) 2 Swanst. 539. 
l2 
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was valid or not^ the agreement to execute a release dis* 
charged the surety. 

P^ the Lord Chancellor. — ='' The case was argued hefore 
me on the question whether this was a valid legal release; 
but without adverting to that question, and supposing that 
it would not be vaUd at law, still the bill has charged that 
the defendants agreed to execute a release, and that an 
assignment was made in performance of that agreement; 
that will sustain the agreement in equity, if not in a Court 
of law. It was contended that the plaintiff could not 
support this bill if he had a legal defence. I cannot 
accede to that argument. It has always been held here, 
that time given to the principal releases the surety ; the 
recent adoption of that doctrine by Courts of law will not 
exclude the concurrent jurisdiction of this Court Another 
circiunstance is, that the bill prays rehef which cannot be 
obtained at law, the delivery of the bond to be cancelled. 
I am, therefore, of opinion that the demurrer must be 
overruled." 

The release was executed only by one of the defendants, 
and the question as to its validity was, whether one partner 
could execute* a release to bind his co-partners. With 
reference to which point the Lord Chancellor said, ^' When 
a bond is prepared as the joint bond of two persons, 
though formerly if executed by one only, being intended 
to be executed by both, it was considered as the bond of 
neither, it has been lately and repeatedly held (a) to be the 
bond of him who executed it. The question then will be, 
whether the release, if not valid against both the parties, 
is valid against one; if so, the parties are right in coming 



(a) For example, in Elliott v. 
DaviMy 2 Bos. & Pul. 338, where 
the defendant had executed a 
surety-bond in the joint names of 
himself and his partner, the bond 
was held not good as a joint bond; 
but Lord Eldon, C. J. said, that as 
the defendant had no authority to 



bind his partner, the bond was the 
several bond of himself; and if ne- 
cessary the Court (C. P.) would 
hold him to have described himself 
by the name of " T. Davis and G. 
Marsh,'' and to be estopped from 
shewing that his name was T. Davis 
only. 
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into equity, because the release, though not good against 
both, changes the nature of the property" (a). 

In this case, the bond being the joint bond of the prin- 
cipal and surety, the release, supposing it valid quk a re- 
lease, would have been a defence at law for the latter, not 
however qusL surety, but qua joint debtor; because a 
release extinguishes the debt, and totally puts an end to 
the claim of the creditor : but a release of one of several 
who are obliged for the same debt, not jointly but only 
severally, is, I conceive, available in favour of the surety 
only in equity. 

151. At law, if several persons are obliged under seal, 
and appear, by the terms of their engagement, to be prin- 
cipals, they are estopped from proving themselves to be 
essentially sureties; and, therefore, even such as are 
essentially only sureties, cannot, at law, use in defence 
matter which might entitle them to relief, either partial 
or entire, in equity, where there is no estoppel, but they 
are permitted to prove themselves sureties. 

In CoUins v. Prosser (6), the defendants were sued as 
the executors of G. S. Wegg, Esq. upon a bond executed 
by him and several other persons as sureties for G. B. 
Mainwaring, receiver for the county of Middlesex. The 



(a) The Lord Chancellor put to 
the bar the question, whether, if 
two partners have a demand against 
a principal and surety by bond, 
and one, professing to act for the 
other as well as himself, signs, seals, 
and delivers a release, that release 
is valid against himself if void 
against his partner ? To which the 
Solicitor General, as amicus curia, 
replied, that he had never known 
the point occur in practice, but 
thought the release might be plead- 
ed; that a deed amounting to a 
mere acceptance of terms of com- 
position, executed by one partner, 
is not binding on the rest, but that 



a release so executed binds all, the 
release of a joint obligation being 
at law an extinguishment of the 
debt The learned Solicitor's rea - 
son, however, is not in point; for 
the question was not whether the 
release of one of several joint 
debtors from the " joint obligation*' 
would extinguish the obligation so 
as to operate as a release of all the 
debtors, but whether the release of 
a joint right by one only of the 
parties to whom the right jointly 
belonged, operated as a release ^ 
all of them. 

(h) S D. &R. 112; S.C. 1 B. 
& C. 682. 
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bond, as appeared upon oyer, was drawn in the following 
manner : — After expressing that J. 6. B. Mainwaring was 
bound for the sum of l^^OOO/., it proceeded, and I, E. W. 
am held and firmly bound in the sum of 8000/. for which 
I bind myself &c« ; and we, P. P., S. J., and W. £., are 
also held and firmly bound in 2000/. each, for which we 
bind ourselves, and each of us for himself, for the whole 
and entire sum of 2000/. each ; and we, Sir N. C, G. S. 
Wegg (the testator), and J. W. are also held and firmly 
bound in 1000/. each, for which we bind ourselves, and 
each of us for himself, for the whole and entire sum of 
1000/. each. The condition recited, that the several 
parties had agreed to become surety for Mainwaring for 
the several sums set opposite to their names, and the con* 
dition was for Mainwaring's accounting. The defence 
was, that the seal of Sir N. C. had been taken ofi* the bond 
without the privity or consent either of Wegg or the de* 
fendants, and with the consent of the plaintiffs; and in 
support of this defence two arguments were urged, first, 
that the bond was the joint bond of Sir N.C.Wegg and of 
J. W. for 1000/., and that takuig ofi* the seal of Sir N. C^ 
one of the joint obligors, operated as a release, and extin* 
guished the liability of all of them ; but the Court held 
the bond to be several: and secondly it was argued, that 
by the removal of Sir N. C.'s seal the defendants were de- 
prived of their claim of contribution against him (a) : but 
Mr. Justice Batf ley said, " Whether Mr.Wegg's executors 
would have any remedy against Sir Nathaniel Conant for 
contribution, is not properly a question for our considera- 
tion. If they have sustained any prejudice by the removal 
of Sir Nathaniel Conant*s seal, they may obtain relief in 
equity; but lam of opinion, that this being a several bond, 
that act does not avoid the bond, nor afford any answer 
at law to the action." Judgment for the plaintiff. 

152. The surety is discharged if, without bis consent, the 
principal parties make a new agreement inconsistent with 

(c) Whether this is a ground for relief in equity will be considered 
hereafter. 
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the terms of the original agreement^ or if they agree to make 
any alteration either in the terms of the original agreement, 
or in the mode of performing them. ' Thus in Whiicher v. 
Hall (a) the declaration stated, that by a special agree- 
ment between the plaintiff of the one part, and Joseph 
Hall as principal, and the defendant as his surety, of 
the other part, the plaintiff was to let, and Joseph 
Hall take, the milking of thirty cows, at a certain rent 
per cow, from the 14th of February following; and the 
plaintiff averred performance of this agreement. The 
evidence was, that on the 14th of February Joseph Hall 
took possession of the dairy of thirty cows, only ten of 
which were fit for milking; that at Lady-day the plaintiff 
put two more milking cows into the dairy, making thirty- 
two; and subsequently the plaintiff and Joseph Hall ex* 
changed cows from time to time, the plaintiff putting in 
those fit for milking, and taking out others which were 
not so; in May Joseph Hall had thirty«two cows, and 
he agreed that the plaintiff^ instead of taking out two 
then, should be at liberty to take out four at the fall 
of the year; accordingly, between the 4th and the 20th 
days of October the plaintiff did take away four cows, 
thereby leaving Joseph Hall in the interim less than 
thirty. By the new agreement it was held the plaintiff 
had discharged the defendant, the surety. ^^ I am of 
opinion," said Mr. Justice Bat/ley, ^^ that this was an 
entire contract for the purchase of thirty cows; and if at 
the commencement of the term the plaintiff could not 
insist that this was a divisible contract, it must follow that 
it continued an entire contract during the term. I do not 
enter into the question whether there was a performance of 
the contract at the commencement of the term. It is suf- 
ficient to say that there was a new agreement , without the 
knowledge of James, that Joseph was to have the milking 
of twenty-eight cows during one part of the year, and 
thirty-two during the other part. That, as it seems to 
me^ was not a continuance of the original bargain, which 

(a) Whitcker v. Hally 5 B. & C. 269 ; S. C. 8 Dowling & Ryl. 22. 
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was for the milking of thirty cows, but a new agreement. 
The new agreement was binding only on those persons 
who were parties to it. If it had been intended to bind 
James by it^ he should have been consulted; he had a 
right to insist upon a literal performance of the original 
bargain. If a new bargain was made he had a right to 
exercise his judgment whether he would become a party 
to it. There may, perhaps, be very little difference 
between the two contracts, but the question does not turn 
on the amount of the difference; but the question is, whe- 
ther the contract performed by the plaintiff b the original 
contract to which the defendant was a party. If it is, 
then James is bound by it, otherwise he is not. There is 
no hardship upon the plaintiff, for he knew that James 
stipulated to pay the rent upon his, the plaintiff's, fulfilling 
the terms of the original bargain, and that he, James, was 
not bound to consent to the substitution of a new contract." 
153. The case oi Eyre v. Bartrop (a) comes under the 
same rule as the last case, and is as follows : — In 1809, E.y. 
Eyre, the brother of the plaintiff, granted an annuity to 
R. B. Skurray and R. Skurray, and the plaintiff joined 
with him in the grant, as surety for the payment of it 
quarterly. In the annuity deed it was provided that E. 
y. Eyre or the plaintiff might redeem the annuity at a 
certain price, after giving seven days' notice. Some time 
after, the grantees, with the privity of E. V. Eyre, the 
grantor, assigned the annuity to the defendant, together 
with the benefit of the securities, and upon that occasion, 
by a new agreement, dated January 12, 1810, "it was 
declared and agreed by and between the defendant and 
E. V. Eyre, his heirs, &c., that the defendant, his heirs, 
&c., shall not nor will, at any time thereafter, until the eX' 
piration of Jive years from the date of the deed, or until 
the death of Edward Eyre, the father of E. V. Eyre, 
(whichever should first happen,) demand or sue for the 
annuity, or for or on account of any payment for or on 

(a) 3 Madd. 221. 
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account thereof.'* The agreement also contained terms 
respecting the redemption of the annuity, different from 
those originally agreed upon, but more favourable to the 
grantor. £d ward Eyre, the father, lived until after the expi- 
ration of the five years, and the annuities were not redeemed, 
nor the arrears paid to the defendant; and the defendant 
being unable to obtain payment, agreed, on the 25th of 
February, 1815, to accept the arrears by instalments. 
The plaintiff was not a party to the assignment, nor did he 
concur in its provisions; he also was not a party to the last- 
mentioned agreement, under which the arrears were to 
be accepted in instalments. The instalments not being 
paid, the defendant threatened to proceed against the 
plaintiff, the surety. The plaintiff's bill prayed that it 
might be decreed that he became released and discharged 
by the dealings and transactions between the defendant 
and E. V. Eyre respecting the annuity, and that the de- 
fendant might be restrained from proceeding upon any of 
the securities for the annuity. And the prayer was granted. 

Per the Vice Chancellor: — " The defendant is pro- 
ceeding to execution upon the judgment, and the plaintiff 
comes here for equitable relief. It could not be denied 
that if, by any arrangement between the creditor and the 
debtor, the situation of the surety is altered, that he is 
thereby discharged ; but it is said, that the situation of 
the surety is here only partially altered during the five 
years ; and that in respect of subsequent payments it 
remains the same. I am of opinion, however, that the 
deed of January, 1810, and the agreement of February, 
1815, and the change in the terms of the redemption, 
have, either directly or by their consequences, wholly 
altered the situation of the surety, and that he is thereby 
wholly discharged." 

154. In Lopez v. De Tastef (a) a verdict had been 
found for the plaintiff, and a new trial was granted on 
condition of the defendant's procuring a bond from Glyn 

(a) 8 Taunt. R. 712. 



IZ2 EXTINGUISHMENT OF SURETISHIP. 

& Co. to secure to the plaintiff such sum as eventually 
might be recovered^ if a verdict should be given for him 
on the second trial. Glyn & Co. gave the bond, and 
afterwards a motion was made on behalf of the plaintiff 
to add to the rule for the new trial, a provision that the 
action should not abate in the event of the death of the 
defendant, the defendant being very aged; but the Court 
refused to alter the rule, on the ground that had this 
addition been required at first, Glyn & Co. might have 
refused to be bound ; and, according to the principle of 
the two last cases, the addition, had the Court allowed it 
without the consent of Glyn & Co., would have discharged 
them. 

165. The rule that any agreement between the princi* 
pal parties, which is inconsistent with the terms of the 
original agreement to which the surety acceded, discharges 
the surety, prevails in favour of sureties in replevin. And 
therefore, the condition of a replevin bond being for the 
appearance of the tenant at the next county-court, and 
for his prosecuting his suit there with effect and without 
delay, the sureties are discharged, if the tenant and avow- 
ant agree to stay the proceedings in replevin, or to refer 
the suit to arbitration. 

Thus, in Bowmaker v. Moore (o), the Court of Exche- 
quer granted an injunction to restrain the avowant from 
proceeding at law against the plaintiff, a surety, on the 
ground that an agreement had been made between the 
tenant and avowant, one of the terms of which was, that 
pending a reference, which was to be brought to a con- 
clusion on some future specified day, no proceedings 
should be taken in the action of replevin. 

Per Curiam, " The bond was (of course) conditioned 
that the principal should prosecute his writ with effect 
against the landlord. The action of replevin is in fact 
entered; but afterwards an agreement is entered into 
between the landlord and the tenant, without the concur-* 

(fl) 3 Price, 214. 
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rence of the surety^ whereby the tenant is precluded from 
proceeding according to the condition. By that agreement^ 
a mode is chalked out for ascertaining and arranging 
their mutual demands, and, in the mean time, all proceed- 
ings are to be stayed, so that the tenant is restrained, by 
the act of the landlord, from doing that which his surety 
has engaged he shall do. It turns out, indeed, that the 
same parties afterwards agree that the action shall pro- 
ceed, so as to give the landlord his original remedy against 
the surety; but that is what we cannot suffer, after what 
has been done. When the agreement of reference was 
executed, the bond as against the surety was functus 
officio." 

Previously to this application to the Coui;t of Exche- 
quer, the surety had applied to the Court of Common 
Pleas, where the action against him was pending, to set 
aside the proceedings (a), but that Court, adverting to a 
distinction between sureties in replevin and other suretiesi 
thought the grounds of the application insufficient. In 
consequence of which, probably, the case was a second 
time argued {b) in the Court of Exchequer, when this 
Court again came to the same conclusion, and the Chief 
Baron, in the course of an elaborate judgment, delivered 
the following expositions of the reasons of the decision: — 
" The real and only question in this case is, whether the 
surety was, in point of fact, placed in a different situation 
by what had taken place on the arrangement between the 
principal (tenant) and obligee (avowant), and whether by 
such change of situation he might have been prejudiced, 
not whether he did in fact actually sustain any injury in 
consequence. A creditor taking a surety is bound to 
notice the nature of his engagement, and to protect him." 
" When Bowmaker (the surety) entered into the bond, it 
was probably on the faith of the implied contract that the 
proceedings should not be delayed, and he might have 
calculated on his principal continuing solvent for a given 

(a) Moore v. Bowmaker, 6 Taunt. 379* (t) 7 Price, 223. 
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time^ during which there would he no risk. If so, a pro- 
crastination might have heen extremely injurious to his 
interests, and that was a very probable consequence of 
Moore's agreement with Shirreff. Yet Moore stipulates 
for a delay, which might indeed benefit Shirreff, but not 
his surety, whose benefit Moore was also obliged to regard, 
and he (the surety) might say, nan hcec in ftsdera vent. 
I am not at Hberty, in such a case, to inquire whether any 
inconvenience did actually arise to the plaintiff in conse- 
quence of the agreement between Moore and Shirreff; 
for if the plaintiff^ was discharged, he was discharged at 
the time when the agreement was entered into between 
them:' 

156, In Archer v. Hale (a), the Court of Common 
Pleas recognized the authority of this decision, and upon 
the application of the surety, relieved him, on the ground, 
that the principal parties had agreed to refer the suit in 
replevin to arbitration. This decision, however, I con- 
ceive, leaves in full force the rule (6), that an obligation 
created by an instrument under seal, cannot be extin- 
guished at law by an agreement of an inferior nature; 
and therefore, unless the agreement upon which the surety 
rests his claim to be discharged is of record, which, seem- 
ingly, it would be if made a rule of Court, or is under seal, 
the surety cannot avail himself of it as a defence at law (c), 
by pleading, but must apply specially to the Court, as was 
done in this case, for relief, and the court of law, in virtue 
of the special jurisdiction given to it by statute {d), in the 
case of actions upon replevin bonds, will give such relief 



(a) 1 Moore & Payne, 285; 
S, C. 4 Bingham, 464, overruling 
Moore v. Boromdker, antCy p. 123. 
The principle of Moore v. Bow* 
maker yfSiS recognized by the Court 
of K. 6. in HaUett v. Mountste- 
pheuy 2 Dowling & Ryland, 343. 
But it may be observed, that this 
case came before the Court upon 



an issue, and one to which the 
agreement between the principal 
parties was wholly irrelevant. 

(6) See post, Butteel v. Jcarroldy 
and Davey v. Prendergrass. 

(c) See the judgment of Abbott, 
C. J. in Davey v. Prendergrass, 5 
B.&Ald. 190. 

(d) 11 Geo. 2, c; 19^8.23. 
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** as may be agreeable to justice and reason", that is, relief 
in effect the same as that of a Court of equity. 

157. In Wardv. Henley (a) the plaintiffs were sureties 
in replevin, and assuming to have the right of exonerating 
themselves by restoring to the avowant the goods reple- 
vied, in case the tenant failed in his action, they contended 
they were entitled to relief, because the landlord had sold 
the goods under a subsequent arrangement with the tenant, 
and so deprived them of this mode of exoneration ; but 
relief was granted, not upon this ground, the validity of 
which the Court declined to consider (6), but because the 
rent for which they were liable had been fully paid before 
the trial of the action of replevin. 

158. In Skip V. Huey, the plaintiff filed his bill for 
relief under the following circumstances : — Edwards, one 
of the defendants, a surety, was jointly and severally bound 
with the two other defendants, who were the principal 
debtors, in a bond conditioned for the payment of 2000L 
on the 5th of March enduing. Huey came to the plaintiff 
and prevailed on him to give up the bond, and take in lieu 
of it four notes of different persons, and he signed an 
agreement in his own name and the names of Wilcox and 
Edwards, the surety, but without Edwards's authority, 
that if the notes should not produce the whole 2000/., and 
interest, they would see him paid the deficiency. Huey 
also gave the plaintiff a draft on his banker, and, with the 
plaintiff 's leave, dated it Monday instead of Saturday, 
the day on which it was given, and qn the Saturday drew 
his money from the hands of the banker. Huey and 
Wilcox became bankrupts, Edwards continued solvent, 
and for the plaintiff it was contended that he was entitled 
to be relieved against the latter, because the transaction 
was fraudulent on the part of Huey. But, per the Lord 
Chancellor, — " I have had some doubt during the course 
of this cause, but I am now fully satisfied that the pldn- 

(o) 1 Y. & J. 285. ment of Gibbs, C. J. in Moore v, 

(6) Upon this point see the judg- Boa/ma^er, 6 Taunt. 379. 
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tiff is not entitled to relief. Mr. Edwards has not been 
guilty of any fraud. There are many cases where equity 
will set up debts extinguished at law against a surety as 
well as against a principal; as, where a bond is burnt or 
cancelled by accident or mistake, and much stronger, if a 
principal procure the bond to be delivered up by fraud, 
in such a case the Court would certainly set it up, because 
he shall not avail himself of the fraud of any of the debtors. 
But this is not one of those cases, for the whole transac- 
tion was in order to discharge Edwards ; Mr. Skip was 
told so, and Huey informed him that Edwards and he had 
quarrelled about it, and Skip himself asked Edwards 
how he came to be so pressing to have the bond deUvered 
up, so that he was fully apprised it was sohcited at the 
importunity of Edwards. Skip was a competent judge of 
what he should do, and might have declined it; but, 
instead of that, he accepts the notes from Huey, and a 
draft on Martin the banker for the Monday following, 
which shews the confidence and reliance Skip had in 
Huey, for it is very unusual to take such a draft. It is 
plain from hence that Skip discharged Edwards, for he 
knew Edwards would not trust Huey any longer. What 
is the rule ? he who trusts most shall lose most; if Skip 
had refused, Edwards might have arrested Huey upon the 
note which he had given Edwards by way of indemnity 
against the bond. It is said there is fraud in part of the 
case relating to the draft on Martin; perhaps it may be 
so, but thb is not clear; and what has been done by Skip 
preponderates and rebuts the fraud; for it was not right 
in him, after he had delivered up the bond, to make Huey 
sign such an agreement in the names of Wilcox and 
Edwards. What was the original scope and intention of 
the appUcation, but that the bond might be deUvered up 
and Edwards absolutely discharged? Instead of this 
what does Skip do? Why he takes a note, and makes 
Edwards liable by another instrument, and this was a 
plain deceit upon Edwards; whereas the intention was 
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clearly to diBcharge him, and therefore the bill must be 
dismissed, but without costs." 

159. The surety is discharged if the creditor, without 
his consent, agrees to give time to the principal debtor. 

In Nisbet v. Smith{a\ the creditor, after having arrested 
the principal, waived his proceedings in the action, and 
accepted a warrant of attorney to confess judgment, with 
a stay of execution for three years in case interest should 
be paid regularly, and the Lord Chancellor, therefore, 
relieved the surety. The case was as follows : — 

William Maynard had mortgaged his estate for 5000/. to 
W. Blomberg, Esq. , and after Mr. Blomberg's death charged 
it with 6000/, more to Ann, his widow, who shortly aft;er- 
wards married the plaintiff. At the time of the plaintifTs 
marriage, his own estate was mortgaged for 6500/. to the 
defendant, and for the purpose of disencumbering it, the 
plaintiff and Josiah Maynard, brother of William May- 
nard, and the defendant, entered into an agreement which 
was performed in the following manner : William May- 
nard's mortgage being 11,000/., Josiah paid the plaintiff 
4500/. on account of it, which left a balance of 6500/., the 
amount of the plaintiff's mortgage to the defendant, and 
the defendant accepted from the plaintiff a transfer of 
William Maynard's estate in exchange for the plaintiff's. 
In the deed of transfer, just mentioned, there was a 
proviso for the redemption of the estate by Josiah May- 
nard on or before the 14th of April, 1783, and a covenant 
by him to pay the money according to the proviso. At 
the same time he and the plaintiff entered into a joint 
covenant and bond to pay the money according to the 
proviso, and the plaintiff took from him a counterbond 
falling due the same day as the other securities, and the 
plaintiff and defendant took from him a covenant to them 
jointly for the payment of the mortgage money. 

The money was not paid at the stipulated time, the 14th 
April, either by William Maynard or Josiah Maynard ; 

(a) 2 Bro. C. C. 579. 
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and the plaintiff called on the defendant to compel payment 
hy the latter, in consequence of which, the defendant held 
him ( Josiah) to bail for 6500/. but was afterwards prevailed 
on to waive further proceedings, and to accept a warrant 
of attorney to confess judgment, with a stay of execution 
for three years in case interest should be paid regularly. 
This warrant of attorney was taken without notice to the 
plaintiff; and the plaintiff, therefore, prayed to be re* 
lieved from the debt and from every security and engage- 
ment relative to it. 

The defendant Smith insisted that the plaintiff was a 
principal and not a surety. But the Lord Chancellor 
thought otherwise, and adjudging that Josiah M aynard 
had become the principal debtor, and the plaintiff a mere 
surety, he decreed a perpetual injunction to restrain the 
defendant from suing the plaintiff on the bond. Per the 
Lord Chancellor. ^' The plaintiff Nisbet complains of this 
transaction as unjust, as it gave a credit for three years 
longer than the bond imported, contrary to his inclination, 
who was the surety named in it ; in addition to which 
circumstance the plaintiff had not only never consented to 
such credit being given, but had pressed the obligee to 
bring his action upon the bond, which was so brought and 
compromised without the privity of the plaintiff so bound 
in that bond. This case differs from the common case (in 
which the surety comes into this Court to be relieved), as 
the obligee had done the very thing which the Court 
would have compelled him to have done, namely, to bring 
his action ; but contrary to that case and the faith of that 
action, (he) has given credit to the principal debtor beyond, 
the term originally stipulated in the bond, at the expense 
of the surety : he thinks fit to compromise the action, under 
an idea that the surety would comply; therefore, the 
mere question is, whether he should oblige the surety, 
contrary to his express consent, to remain as such for a 
longer time than he bargained for at first, and I am of 
opinion that he cannot do that." 
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160. So where there was a joint bond (a) for 10,000/. 
by the debtor and the plaintiff as his surety, upon which 
the surety was to be liable to the extent of 6000/., and 
for 4500/. part of the balance ultimately found due, the 
creditor took a mortgage from the debtor, and as to the 
residue accepted from him a warrant of attorney for pay- 
ment by instalments, but expressly without prejudice to 
any securities held by the creditor, the Lord Chancellor 
held that the remedy against the surety was gone not- 
withstanding the reservation of securities, and relieved the 
surety. 

161. In The Bank of Ireland y, Beresford(J>)^ a case 
appealed from the Court of Exchequer in Ireland, it ap- 
peared that the respondents had executed a bond and 
warrant of attorney to secure the sum of 10,000/. advanced 
to Blair by the appellants under the authority of an act of 
parliament; and that after the loan should have been paid, 
Blair obtained several extensions of credit, until at length 
he became bankrupt: the appellants then entered up 
judgment on the bond and warrant of attorney, and being 
about to levy execution, the respondents filed a bill for a 
perpetual injunction to restrain them, on the ground that 
they had extended the credit beyond the period originally 
agreed upon; and the Court decreed an injunction, and 
the House of Lords affirmed it. 

162. So in Rees v. Berrington (e), where the bond in 
which the plaintiff, a surety, was engaged, was for the 
payment of a debt by two instalments, and after one instal- 
ment became due, the defendants, the obligees, took pro- 
missory notes for the payment of both instalments, the 
Lord Chancellor granted an injunction to restrain an 
action against the surety. 

Per the Lord Chancellor. — " The form of the security 

(a) Boulthee v. SiubbSf 18 Ves. not being, at the time they were 
20. Also see post, made, in a state sufficiently corn- 
et) 6 Dow, 233. The remarks plete for adjudication, 
of the Lord Chancellor here re- (c) 2 Ves. 540. 
ported were extra-judicial, the case 
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forces these cases into equity, but take it out of that fonn, 
and suppose in this instance that the plaintiff was a surety 
by a proper bond at law as surety, what is the conse- 
quence? Where a man is surety 9t law for the debt of 
another, payable at a given day, if the obligee defeats the 
condition of the bond, he discharges the security. When 
they are bound jointly and severally, the surety cannot 
aver by pleading that he is bound as k surety; but if he 
could establish that at law, the principle at law is, that he 
has an interest in the condition, and if the period is ex- 
tended, that totally defeats the condition, and the conse- 
quence is, the surety is released from his engagement. 
Suppose a bond payable in six months with a surety, he 
does not become bound to answer the payment at twelve 
months, where it was to be at six. The principle is a 
legal principle. In this Court they all appear as principals, 
but establish the fact that he is surety, he is surety to a 
definite, not an indefinite engagement. Here, upon the 
second instalment, the defendants have extended the time 
before that instalment became due; if the time is extended 
difter it becomes due, that makes a difference at law, for 
then the bond has been once forfeited. It is perfectly 
plain, firom the nature of the engagement, that the plaintiff 
became security that the debt should be paid at two 
periods; one has elapsed; the obUgee thinks fit totally to 
change the nature of the security and the credit; he takes 
notes, gives a further time of payment, and repeats the 
same thing as to the second instalment, which was not 
thep due; and doing this, he does this material injury to 
the surety, he (the surety) has a right, the day after the 
bond is due, to come here and insist upon its being put in 
suit; the obligee has suspended that till the time contained 
in the notes run out; therefore he has disabled himself to do 
that equity to the surety which he has a right to demand. 
If the application was proved, it is a duty to comply with 
it. The defendants have put it out of their power to per- 
form that which the nature of the relation between the 
surety and the person with whom he is bound requires. 
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It is a breach of the obligation in conscience and honesty, 
and^ it is not too much to say^ of that obligation in point 
of law. I cannot try the cause by inquiring what mischief 
it might have done, for that would go into a vast variety 
of speculation, upon which no sound principle could be 
built; but it is plain here, if the plaintiff had been informed 
of these transactions, and the situation of the debtors, 
their difficulties and delay in performing the prior engage* 
ment, he never wotdd have been so foolish as to have 
parted with the money in November, 1792; and the money 
in his hands was a full security. I do nqt ground much 
upon it, for the case would be the same if those circum* 
stances had not come out clearly in evidence. This pro- 
duces no inconvenience to any one, for it only amounts to 
this, that there shall be no transaction with the principal 
debtor, without acquainting the person who has a great 
interest in it* The surety only engages to make good 
the deficiency. It is the clearest and most evident equity, 
not to carry on any transaction without the privity of him 
who must necessarily have a concern in every transaction 
with the principal debtor. You cannot keep him bound, 
and transact his affairs, (for they are as much his as your 
own.) without consulting him. You must let him judge 
whether he will give that indulgence contrary to the 
nature of his engagement. The authorities fully warrant 
me in this; though I should have granted the injunction 
even without that strong authority (a) before Lord ThurloWy 
which is rather less favourable for the surety. There the 
creditor being called upon, did put the bond in suit* If 
he had proceeded, the consequence would have been only 
that he would have had the person in custody; it would 
have been no payment; thinking that, by leaving the 
debtor at large, and taking a judgment against him which 
affected all his property, he pursued a better mode, using 
bis discretion, and acting upon his own apcouiit, he thought 
it better to give stay of execution than to h^ve confounded 

(fl) Nisbet V. Smith, ante, p. 127. 

K 2 
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the affiurs of the man by destroying his credit and holdinf^ 
him in prison; but he did it without consulting the surety^ 
and therefore Lord I%urlow held, and very rightly, that 
the surety was discharged* The transaction in this case 
was much more mischieyous; after the communication of 
circumstances that shewed great embarrassment, great 
difficulty, and great distress, indulgence was firom time to 
time given under circumstances apparently very hazardous, 
without any communication with this man, who had so 
great an interest, and who in the interval had given up 
the fund which probably was the inducement to him to be 
the security." 

163. In Samuel v. Hawarth (a) the plaintifls were en- 
gaged upon the following guarantie: — " We engage to 
guarantee you the payment of any goods you may supply 
to Mr. Isaac Henry between the 2d of April, 1814, and 
the 2d of April, 1815." It is to be observed that no par- 
ticular credit is stipulated for; credit, therefore, according 
to the usual course of trade, was held to be implied, which 
in the present case was six months as to part of the goods 
supplied, and nine months as to the rest, with a bill at 
three months* But the bills ^ven not having been paid, 
the defendant took fresh bills at a new date, and it was 
held he had thereby discharged the surety. 

" In the present case," said the Lord Chancellor, '^ the 
creditor has been supplying goods to the principal debtor, 
firom time to time, upon a certain credit, the extent oi 
which not being expressly stipulated between the parties^ 
I must take to be credit given according to the usual 
course of trade. The surety says, I will be answerable 
for tiie amount of such goods as you shall furnish during 
the period from the 2d of April, 1814, to the 2d of April, 
1815.' It is impossible for me to hold that this is an en- 
gagement by which he has rendered himself liable for an 
indefinite time beyond the expiration of the period limited 
for the deUvery of the goods. It cannot be supposed that 
he meant to continue liable after the 2d of April, 1815, so 

(fl) 3 Mer. 272. 
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Jong US the defendant might choose to renew the bills of 
the principal debtor. You cannot contend in support of 
such an extravagant proposition. It has been truly stated 
that the renewal of these bills might have been for the 
benefit of the surety; but the law has said that the surety 
shall be the judge of that^ and that he alone has the right 
to determine whether it is or is not for his benefit. The 
creditor has no right — it is against the faith of his contract 
— to give time to the principal, even though manifestly for 
the benefit of the surety^ without the consent of the 
surety." 

164. But, merely taking a new security from the debtor, 
without agreeing to give him time^ will not discharge the 
.surety. 

In Twopenny and Boys v. Young (a), the defendant 
joined one Rummins in a joint and several promissory 
note payable on demand for a debt of the latter. The 
plaintiffs, who had been in partnership, were the payees of 
the note, and one of them. Boys, with whom Rummins con- 
tinued to deal after the dissolution of the partnership, took 
from Rummins a bill of sale as a security for his debt, 
including the sum due on the promissory note, the exist- 
ence of which was recited in the bill of sale, and the bill 
of sale purported to be given as a further security: the 
bill of sale also contained a proviso that it should not be 
enforced until after three days notice to Rummins. For 
the defendant it was contended, that the acceptance of 
the bill of sale was a giving of time to Rummins, and dis- 
charged the defendant; but Bay ley, J. said, *' Whether 
the mere act of giving time to the principal does or does 
not discharge the surety, it is not necessary in this case to 
decide, because, as it seems to me, the bill of sale does not 
give time to the principal. It recites an existing security, 
and purports to be given as sl further security; it could 
not therefore be intended to limit or restrain the rights or 
remedies which the plaintiff had previously possessed. 
Generally, a simple contract security is extinguished by a 

(c) 5 Dowling & Ryland, 259; S,C. 3 B. & C. 208. 
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specialty secarity, if the latter giyes a remedy co-exteiiaiv« 
with that given by the former. Whether it is the same 
when the remedies are not co-extensive, we are not called 
upon to decide; because where the instrument by its 
language shews that parties intended the old security to 
remain in force, the mere acceptance of a new security 
will not extinguish it, as was recently decided in the case 
of SoUy V. Forbes (a). Here the language of the instru- 
ment does shew that it was intended only as a further 
security, and therefore it is the same as if it had contained 
an express proviso to that effect; consequently it does not 
operate as an extinguishment of the remedy on the note, 
either as against the principal or the surety/' 

Holroydy J. remarked in the course of his judgment, 
** The deed gives the plaintiffs ib) no higher right of action 
against Young :" and therefore it did not effect a merger. 

In Uke manner, in Ernes v. Widdowson {c\ an actidn 
upon two bills of exchange, by the drawer against th^ 
acceptor, where the defence was, that the plaintiff and 
defendant had come to an arrangement, in consequence of 
which the defendant assigned (by deed) certain property 
as a security for certain sums then due and also for all 
future demands, with a power of sale, which however wais 
not to be executed until after six months notice, Tindal^ 
C. J. said, that such an assignment could only be consi- 
dered as a collateral security; that the personal remedy 
was not suspended, because there was no clause to that 
effect, and therefore that the plaintiffs were entitled to a 
verdict. 

165. The surety also is not discharged by the creditor*s 
agreeing to give time, if the agreement was authorized or 
ratified by the surety. 

In Tyson v. Cox (d), it appeared that the surety, 
having been applied to by the solicitors of the creditor 

(a) 2 Brod. & Bing. 38. {d) I Turner, C. C. 395. See 
(6) This deed was executed to also Malt by v. Carstairs, 1 Man- 
only ONE of them. ning & Ryland, 54 ; S,C. 7 B. & €. 
(c) 4Car,&Payne,N.P.C. 151. 735. 
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for payment^ obtained an interview with the principal 
debtor^ at which he told the latter to see the solicitors 
and do the best he could with them; in consequence of 
which the principal went to the solicitors and made an 
arrangement with them for further credit. This arrange- 
ment^ the plaintiff contended, discharged him, as surety ; 
but the Lord Chancellor considered it as made under his 
authority, and therefore refused to relieve him. 

166. Forbearance, or mere passiveness, for any length 
of time, on the part of the creditor towards the debtor, 
willnot discharge the surety; because, until called upon 
by the sdrety, the creditor is under no obligation to sue 
the debtor. 

In Eyre v. Everett (a), the plaintiff, a surety, filed a 
bill for relief, on the ground that disputes had arisen five 
years before between him and the defendants, the cre- 
ditors, as to his liability, in which he denied his liability; 
and that, nevertheless, the defendants had suffered that 
period to elapse without taking means to obtain payment 
from the principal debtor, who had in the mean time 
become insolvent and fled the country. But the Lord 
Chancellor thought these facts proved only passiveness on 
the part of the creditor, and he refused to relieve the 
plaintiff, as surety. 

167. In Orme v. Young {b) the action was upon a bond 
conditioned for the payment of 22,000/. part of it, by in- 
stalments of 1000/. half-yearly from the 29th of September, 
1807, to the 29th of September, 1812, and then the 
residue. 

The defendant pleaded, that he entered into the bond 
as surety for WiUiam Orme, and that after the 29th of 
September, 1812, when the sum of 13,000/., residue of the 
principal money, became due, the plaintiff forbore and gave 
day of payment to William Orme, without the privity 
and consent of the defendant. 

The evidence in support of the plea was as follows ; 
that the defendant was one often sureties ; that William 

(fl) 2 Russ. 381. (6) Holt, N.P.C. 84. 
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Orme paid the instalments regularly, but instead of paying 
the whole of the residue on the 29th of September, 1812, 
as was stipulated, he continued to pay sums of lOQO/. at 
different periods, and made in this manner five pay- 
ments, down to January, 1815, and in March, 1815, 
•he became bankrupt. Notice was not ^ven to the sure- 
ties of his default in the payment of 8000/. and it did 
not appear that they were privy to the mode in which he 
had made the subsequent payments. The plaintiff indorsed 
all the payments upon the back of the bond, giving credit 
for them as half-yearly ones, and not making any distinc- 
tion between those before the 13,0002. became due. and 
those made afterwards. There was no evidence of any 
positive agreement for forbearance; but it was contended, 
that an agreement might be inferred from this mode of 
payment. 

Gibbsy C. J. said, ^^ The defence upon the record is, 
that the plaintiff, upon the 29th of September, 1812, for- 
bore and gave day of payment to William Orme junior, 
in other words, that the obligee has extended the terms 
of the obligation without the privity of the sureties. This 
defence is borrowed from a court of equity : there if day 
of payment be given to the debtor, the sureties are dis- 
charged. It is the equitable right of sureties to come into 
a court of equity and demand to sue in the name, of the 
creditor. Now, if the creditor have given time to his 
debtor, the surety cannot sue him ; but the fact to be 
tried is, was time of payment given. without the privity of 
the sureties ? What is forbearance and giving time ? It 
is an engagement which ties the hands of the creditor. 
It is not negatively refraining ; (not merely) not exacting 
money at the time ; but it is the act of the creditor de- 
priving himself of the power of suing, by something obH- 
gatory, which prevents the surety from coming into a 
court of equity for reUef ; because the principal having 
tied his own hands, the surety cannot release them. Here 
there is no contract to forbear; no impediment to the 
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6uit. A neglect to give notice to the surety' that the 
debtor has made default does not discharge him. The 
present issue is, was there an agreement to forbear? I 
am of opinion there was none." 

168. In like manner, in Heath v. Kay (a\ where the 
question was, whether it sufSciently appeared that the 
creditor had given time to the principal, Alexander^ 
C. B. said, *' In order to discharge a surety, which I must 
take this person to be, there must be a contract between 
the creditor and principal debtor, so as to prevent the 
surety from having the same remedy against the principal 
as he might have had upon the original contract. This 
reduces this (case) to a question of fact, and to raise an 
equity to induce this Court to interfere, that circumstance 
must be shewn from the answer." The answer was 
thought to afford insufficient evidence, and reUef was not 
granted. 

169. In the Trent Navigation Company v. Harley (b), 
an action upon a bond conditioned for the principal obligor 
to account for and pay over from time to time all such 
tolls as he should collect for the obUgees, the laches of the 
obligees, in not properly examining the accounts' of the 
collector, for a succession of eight or nine years, and in 
not calling upon him for payment of the arrears so soon as 
they might, had they examined his accounts, was held not 
to be an estoppel at law in favour of the defendant as 
surety. Per Lord EHenborough^ C. J. " The only ques- 
tion is, whether the laches of the obligees in not calling 
upon the principal so soon as they might have done, if 
the accounts had been properly examined from time to 
time, be an estoppel at law against {query ^ in favour of?) the 
sureties. I know of no such estoppel at law, whatever 
remedy there may be in equity." 

In the same case, Mr. Baron Woody at Nisi Prius, ruled 

(a) 1 Y. & J. 434. (6) 10 East's B. 34. 
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it not to be a defence for the sureties that they had had 
no notice of the default of their principal (a). 

170. In The London Assurance Company v. Buckle (b), 
the defendant was sued upon a bond which he had exe* 
cuted jointly with one HamiltcHiy conditioned for the pay- 
ment of such premiums as Hamilton might owe the plain-^ 
tiffiythe plaintifis giving him six months credit; it appeared, 
that Hamilton became indebted to a large amount for 
premiums on policies efiected between the Slst of January, 
1811, and the 6th of April, 1813, part of which he paid at 
different times; but in June, 1816, he became bankrupt, 
and then, for the first time, an intimation was given to the 
defendant of the claim existing against him ; it was held, 
that the defendant was not discharged by the plaintiflb 
having suffered the credit of Hamilton to run on so long 
beyond six months, the stipulated period. 

171 . The surety, in limiting his own liability to a certain 
amount, is not understood to impose on the creditor the 
obligation of keeping his dealings with the principal within 
the same limit ; and, tiierefbre, the surety is not discharged 
by advances being made to the debtor beyond that limil^ 
or by a new credit being given to him upon an account 
different from that to which the surety is a party. 

In Eyre v. Everett (c), the plaintifi^ a surety by bond, 
filed his bill for relief, on the ground that tiie defend- 
ants, die creditors, subsequently took from tiie princi- 



(a) See also Nare$Y, RomUi, 14 
East's R. 514. 

(6) 4 J. B. Moore, 153. The case 
of Goring v. Edmonds, 3 M. & P. 
259, is to the same effect, though, 
in degree, feebler, because the de- 
cision was influenced by an admis- 
sion of liability, made by the de« 
fendant. In Peel v. Tatlock, post, 
p. 148, three years elapsed after 
the cause of action accrued, before 



a demand was made upon the 
surety, and a verdict was given 
against the surety : but the ques- 
tion does not appear to have been 
put very distinctly to the jury, 
whether the lapse of time discharg- 
ed the surety. 

(c) 2 Russ. 361; S,C. at law 
Everett v. JSyre, 9 J. B. Moore, 
336. 
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pal debtor another bond for a still larger amount than the 
first; from which the plaintiff argued, that either the> 
previous demand was included in the latter bond, or if it 
was not, then the advancing to so large an amount upon, 
the other security made such an alteration to his prejudice 
as discharged him. But the Lord Chancellor said, *' In 
my opinion, they (the first advances) do not discharge 
him. I have never known a case in which, where a 
principal and surety were indebted upon the same bond, 
a dealing with the principal, by considering him as a 
debtor in another sum of money, or upon another security, 
was held to discharge the surety in the first obligation. 
And I ap]prehend that the circumstance of the not calling 
upon Eyre to join in the bond is a circumstance firom 
which no iiiference in his favour can be drawn." How*- 
6ver, without questioning the justness of this decision, it 
may be observed, that in Ex parte Rushforth{a), where, 
the condition of the bond was for payment within two 
calendar months after notice of all sums due, the Lord 
ChancellcMr said, ** It might be a question, whether accord- 
ing to the true nature of such an engagement between all 
the parties, it was competent to the obligees to go on 
increasing their advances beyond the amount of the bond 
without giving notice to the surety." 

17S. If the liabihty of the surety is made to depend upon 
any act of the creditor, as, upon his making a demand upon 
the ^k^ly, and no time is mentioned, such act must take 
place or demand be made in a reasonable time, otherwise 
the liability never attadies. 

In Payne v. Ives (b), the guarantie was as follows :-^ 
*' We undertake to indorse any bill or bills Mr. John 
Stubbs may give to Messrs. Payne and Co. in part pay- 
ment of an order for lace which is now being executed for 
him; Messrs. Payne and Co. to allow 5L per cent, on the 
amount of the said bBls for the said guarantie." Signed 
by one of the defendants on behalf of himself and die 

<d) 3 D. & R. 664. ' (b) 10^ Ves. 409. See pott. 
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Others his partners, and dated, April 19, 1821. The 
order referred to was intended for India, and immediately 
after it was executed Stubbs paid the plaintiffs 500/. in 
money and wine ; and in June they drew on him for 337/., at 
eighteen months' date, the usual credit in the India trade. 
For seventeen months and ten days the plaintiffs retained 
this bill without making any application to the defendants 
to indorse it, and at the expiration of that time Stubbs 
became insolvent. The plaintiffs then tendered the defend- 
ants 172. for the per-centage, or commission mentioned in 
the guarantie, and required their indorsement to the bill; 
but the defendants would neither accept the commission 
nor indorse the biU, and in their defence they insisted that 
the length of time the plaintiffs had kept the bill without 
tendering the commission, or demanding the indorsement, 
was a waiver of the contract of guarantie. The learned 
judge {Abbott, C. J.) overruled this, as well as another 
objection, and the plaintifis obtained a verdict. But in 
banc, the learned Chief Justice, in concurrence with the 
rest of the Court, thought the defence valid and granted 
a new trial. 

Per Abbott, C. J. — I think there ought to be a new trial 
in this case, but it must be upon payment of costs by the 
defendants. The 51. per cent, is to be allowed " for the 
said guarantie:" and therefore the plain meaning of the 
contract is, that the indorsement of the bill should be the 
consideration for the commission, and that until the bill 
was indorsed no commission should be due. This I take 
to be the legal construction of the instrument, and then 
the question arises, whether application for the indorse- 
ment was made in due time. Now the general rule of 
law upon such subjects is clear, namely, that the demand 
must be made within a reasonable and convenient time. 
But for the plaintiffs to forbear their demand for seven-* 
teen months out of eighteen, was neither reasonable or 
convenient, for it was inflicting an injury upon the defend- 
ants by keeping them during all that time out of their 
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commission* Besides, here the plaintiffs lie by until they 
learn that Stubbs has become insolvent, and until they 
discover that the indorsement is the only means by which 
they can secure their debt; and but for that discovery 
they probably never would have appUed at all. That, I 
think, they were not entitled to do under the agreement, 
and consequently that they ought not to have recovered 
in this action/' 

Bayley, J. said, ^^ I entertain no doubt upon the legal 
construction of this guarantie. It gives the plaintiff an 
option to have the indorsement or not, but it provides 
that they are not to pay the commission unless they do 
have the indorsement. It is signed by the defendants 
only, for if it had been intended to have been binding on 
both parties, both would have signed it. Then the option 
given to the plaintiffs ought to have been made in reason- 
able time, and at any rate before that event occurred, 
of which, if the defendants had known, they would never 
have signed the guarantie. I am therefore of opinion, 
that the conduct of the plaintiffs has been contrary to the 
spirit of the agreement, and that the case ought to be sub- 
mitted to the consideration of another jury." 

173. In Oxleyy. Young (a), the declaration stated that 
one Bystrom, of Gottenburg, had ordered of the plaintiff 
goods of the value of 260/., and that in consideration that 
the plaintiff would execute the order, the defendants 
undertook to pay him 1302., by a bill at three months, to 
be drawn on them at the expiration of nine from the date 
of the invoice* 

It appeared that Bystrom had ordered about two hun- 
dred pounds worth of goods, with directions to the plain- 
tiff to draw for half the amount on the defendants, that the 
plaintiff inquired of the defendants, whether he might 
rely on their accepting, and they declined then to accept, 
because they had not yet received a counter security, whiclt 
Bystrom had promised them; but receiving it shortly after^ 

(a 2 H. Blackst. 613. 
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wards they wrote to the plaintiff to say they were ready to 
give him theu- acceptance ; and the plaintiff repUed, that 
he should put the order in hand for execution. In the 
period between the 25th of March and the month of June 
the defendants stopped payment; and in the same period 
the plaintiff shippJl; ^d. according to Bys Ws 
directions. In September following, the defendants wrote 
to the plaintiff to revoke the guarantiee and to know 
whether the order was executed, saying they presumed it 
was not, as they had not been advised of it. No answer 
was given to this communication for some days, m conse- 
quence of the plaintiff's absence from home when it 
arrived, and in the mean time the defendants returned to 
Bystrom the counter-security. The defence raised upon 
these facts was, that the defendants ought to have had 
notice of the shipment of the goods, and that the plaintiff 
had been guilty of gross negligence, in not answering 
immediately the defendant's letter of September, whereby 
the defendant had lost his counter-securky. But Myre, 
C. J. said, ^^The right to sue on the guaranlie attached 
when the order was put in a train for execution, subject 
to its being actually executed. Then the question is, 
whether any thing happened to divest that right. Now 
the right could not be divested even by a wilful neglect of 
Oxley, though perhaps he might be liable to an action on 
the case at the suit of Young and Co., if any sudi neglect 
could be ediewn, contrary to all good fiiith, and by which a 
loss had been incurred. But stU this could not discharge 
Young and Co. from their engagement. They have bee» 
unfortunate m concluding too hastily, from not receiving 
an answer from Oxley, that the. oirder was not executed.'^ 

According to the principle of the deeidcm in Payne v. 
Ives, there would p^iiaps have been a valid defence in 
this case, had the plaintiff neglected to call on the defend- 
ants for their acceptance in a reasonable time aftor the 
expiration of nine months from the date of the invoice. 

174. If the creditor parts with securities, or any fiind. 
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which he would be entitled to apply in discharge of hia 
debt, the surety becomes exonerated, at least, to the 
extent of the value of such securites ; because securities, 
which the creditor is entitled to apply in discharge of his 
debt, he is bound either so to apply, or to hold them as a 
trustee, ready to be appUed, should the surety desire it* 
Of this principle the case of Mayhew v. Cricket (a) affords 
an exemplification. There a debt was secured by two pro- 
missory notes, each for half the amount, of two sureties, 
and also by a warrant of attorney of the principal debtor, 
upon which the creditor had entered up judgment, and 
taken the goods of the debtor in execution, but he after- 
wards withdrew the execution. 

Per the Lord Chancellor, interloq. — ** The second 
ground (in support of the bill by the sureties) was, that 
the defendants, by releasing the execution, had relin- 
quished their remedy, at least pro tanto. I always under- 
stood, that if a creditor takes out execution against the 
principal debtor, and waives it, he discharges the surety, 
on an obvious principle, which prevails both in Courts of 

law and in Courts of equity The principle 

is, that he is a trustee of the execution for all parties inter- 
ested/' 

In consequence of this interlocutory declaration of opi- 
nion, the defendants released one of the plaintiffs without 
any adjudication upon the point ; but Mayhew, the other 
surety, by a new promise, had rendered himself again 
liable, " They swear, that in the presence ot two wit- 
nesses, Mayhew, knowing that the execution had been 
withdrawn, promised to pay the debt; and it cannot be 
objected that there is a want of consideration for such a 
promise* If a creditor, having given time to the debtor 
primarily liable, makes a demand on one who is seconda- 
rily liable, and receives a pronuse from him, that is suf- 

(o) 2 Swanst 185. 
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ficient (a) to sustain the. demand, not as the creation or a 
neWy but as the revival of an old debt." ' 
' 175. Another exemplification of the principle just stated 
is afforded by the case (b) which follows: — 

Upon the appointment of William Tiemey to the 
office of military paymaster to the East India Company, 
the plaintiff joined him in a bond for sicca rupees 100,000, 
conditioned for his duly accounting to the company. Wil- 
liam Tiemey died, and the company claimed from his 
administrator a balance of sicca rupees 689,7^: in a sub- 
sequent statement the balance claimed was reduced to 
something less than the penalty of the bond ; and after 
some further investigation the paymaster-general of the 
company declared the claim to be altogether unfounded, 
and stated the balance to be sicca rupees 50,548 in Wil- 
liam Tiemey 's favour; and, upon the paymaster's report, 
this sum was paid to W. Tierney's administrator in India^ 
who immediately remitted the effects, through the com- 
pany's treasury, to the other administrator in England. 
After this had taken place, the plaintiff, who was also in 
the company's service, obtained leave to come to England; 
but, just before he was about to sail, he received a notice 
that a claim to the amount of his bond was still subsisting 
against the estate of W. Tiemey, and that he would not 
be allowed to proceed to Europe until he gave security 
for it; in consequence of which he procured two sureties, 
with whom he deposited an indemnity, and they, under 
a threat of proceedings, paid the demand to the company. 
The case came before the Master of the Rolls (Sir William 
Grant) on a bill for relief: several points were raised; 
but that which alone it is material to state here is, that it 
was decided that the repayment of the sicca rupees 
50,548, part of the assets of W. Tiemey, to the adminis- 
trator, was, to that extent, a complete discharge of his 

(a) On the revival of debts by a (6) Law v. E. I. Company, 4 
new promise, see Trueman v. Fen- Ves. 824, 
toriy Cowp. 544. 
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surety; and was so^ whether the repayment took place with 
or without the consent of the company, or in ignorance on 
the part of their ofHcers or not. And with reference to this 
part of the case the M. R. said, " In the same year a very 
important transaction took place, at l^ast with regard to the 
sureties. The officers of the company, as they say, with- 
out their concurrence, and against their consent undoubt- 
edly, if any thing remained due from him, allowed the 
balance stated to be due to him, and paid the adminis- 
trator 50,648 rupees. There is some difference as to the 
sum in the bill and answer. Nothing is more clear than, 
whether that was done with the consent and by the orders 
of the company, or not, but ignorantly by their officers, it 
was as to the two sureties a complete discharge. It cannot 
be contended, upon any principle that prevails with regard 
to principal and surety, that, where the principal has left 
a sufficient fund in the hands of the obligee, and he thinks 
fit, instead of retaining it in his hands, to pay it back to 
the principal, the surety can ever be called upon. This 
payment, therefore, or permitting that part of the assets 
to be paid back to the administrator of the principal by 
the officers of the company, whether with their consent or 
ignorantly, is a complete discharge of the two sureties." 

It was a question whether the surety was totally dis- 
charged, or only discharged to the extent of sicca rupees 
50,548, the sum paid to the administrator of the principal. 
" As to the other sum," the balance paid on account 
of the plaintiff to the company, the M. R. said, " there is 
much doubt whether that ought to be refunded. But 
upon full consideration of all the circumstances, I think I 
should not do justice without decreeing the repayment of 
that sum; for the company ought not to have demanded 
the payment, if they demanded any security. There is 
no doubt that, upon a joint and several bond, each obligor 
is a principal at law: but this Court makes a wide di& 
ference, as justice requires, between principals and sure- 
ties. What is the obligation of the surety ? Merely that 

L 
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Mr, Tieraey shall duly account^ and that he shall pay any 
balance that may be due from him. The account ought 
to be settled before the surety is called upon, unless there 
is a fear of insolvency. That is the obligation the sureties 
supposed themselves to enter into. Instead of that, for 
six or seven years thb matter goes on; no demand is 
made; one of the sureties withdraws his assets, and the 

principal himself is permitted to do so Then, after 

all these circumstances, that sum paid to the representa- 
tives of the principal, permitting the assets both of him 
and one of the sureties to be withdrawn, the account 
going on unliquidated for six or seven years, this demand 
is made by the company against a surety, not only to give 
security to pay the balance that shall appear due upon the 
account, but to pay without proceeding to take the 
account ; and they enforce it by the power they had over 
him as one of their servants. Had they not had that 
power, they could not have compelled him to pay without 
taking the account. What is the fair justice ? That they 
shall not be the better for exercising that act of power. 

• Then upon what terms is this plaintiff entitled 

to be repaid? It must be upon giving security for repay- 
ment of the sum of 46,309 rupees, in case, after the deter- 
mination of any proceedings that may be had against Mr. 
Tiemey, the surety may be held liable. Till that question 
(of the real state of the account) is determined, I certainly 
shall not permit any such suit against the surety.'* 

176. Any neglect also of the creditor, occasioning the 
loss of securities, to the benefit of which the surety is 
entitled, will, pro tanto, discharge the surety. In Capel 
V. Butler (a), the plaintiff ^ was engaged in a bond to the 
defendants, as surety for an annuity; and an action having 
been commenced against him, he filed a bill for relief, on 
the ground that the defendants, the grantees of the 
annuity, had not procured a complete and effective assign- 
ment of certain vessels which, with the privity of the 

(a) 2 Simon & Stuart, 457. 
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plaintiff, were agreed to be assigned as an additional 
«ecurity for the annuity. The omission which rendered 
the assignment ineffective was, a non-compliance with the 
formalities required by the ship registry acts; in conse- 
quence of which the grantor afterwards disposed of the 
vessels to other parties. There was a proviso in the deed 
for the redemption of the annuity by White, the grantor* 
The yice-Chancellor was of opinion that the plaintiff, as 
surety, was entitled to take advantage of the proviso for 
redemption, and that as the value of the vessels had been 
lost to him by the neglect of the defendant Butler, he was 
entitle4 to deduct it from the stipulated price of redemp- 
tion. 

177. The concealment from the surety of any of the 
terms of the principal contract, prevents any obligation 
arising from the engagement of the surety; it renders the 
engagement a nulUty. 

In a mercantile contract, if the surety is not informed 
of the price of the goods, the market price is understood, 
and any private bargain between the creditor and prin- 
cipal for a different price, annuls the liability of the 
surety. In Pidcock v. Bishop (a), the defendant had 
guaranteed the plaintiffs to the amount of ^00/., for pig- 
iron to be supplied to Thomas Tickell. Tickell owed one 
of the plaintiffs an old debt, and agreed to pay 10«. per 
ton more than the market price in liquidation of it. This 
agreement was concealed from the defendant, the surety^ 
and therefore he was held not liable. 

Abbott^ C. J. said, " I think that in every transaction 
like the present, a condition is virtually incorporated, that 
the party who is required to give a guarantie shall be 
truly informed of the bargain really made by the vendor 
of the goods with the buyer. Now, if it be part of the 
bargain that any thing extra shall be invoiced with or 
tacked to the market price of the goods, which is not 
communicated to the guarantee [guarantor], I think the 

(a) 5 Dowling & Ryland, 505 ; 5. C. 3 B. & C. 605. 

l2 
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withholding of that circumstance discharges the guaran- 
tee. In this case the bargain was, that the purchaser 
should pay beyond the market price of the goods supplied 
to him lOs, per ton, which was to be applied in payment 
of an old debt due to one of the plaintiffs. This was an 
agreement which it was of the utmost importance should 
be communicated to the defendant^ as respected the de- 
gree of his responsibility; for the effect of it was to enable 
the vendor to appropriate to the payment of the old debt, 
part of those funds which the defendant might reasonably 
suppose would go towards the payment of those goods 
for which he became guarantee, and consequently his 
risk became increased. It is more than probable, that if 
the defendant had been informed by Tickell that the 
plaintiffs would not trust him unless he agreed to pay part 
of his old debt by way of advance upon the market price 
of the goods, he would have said, ' No, I will have nothing 
to do with you. If you are dealing as a free man, you 
may probably be able to pay the debt which you are now 
incurring; but if you are not dealing as a free man, but 
are to be incumbered, and bound and fettered in your 
dealings with the plaintiff, by an agreement by which you 
are to make payment of some other debt previously due, 
I cannot become your surety, for most likely I shall be 
deceived.' It appears to me, that keeping back from the 
defendant the knowledge of the private agreement between 
the vendor and vendee was a fraud on the guarantee, and 
consequently this action is not maintainable." 

Bayletfy J. also, as to the duty of the creditor to com- 
municate the real transaction to the surety, said, ** There 
is no doubt it is the duty of a creditor, taking a guarantie 
for the solvency of another, to put the surety in possession 
of the real bargain between him and the principal, and if 
he neglects so to do, it is at his own peril." 

178. From the case of Peel v. Tatlock (a) it appears, 
that a master who is defrauded by his clerk may carry his 

(a) 1 Bos. & Pul. 419. See also Harmer v. Rowe, 6 M.&S. 146. 
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loss to the account of the clerk as a debt^ and that his 
doing so will not discharge the clerk's surety. The case 
was as follows: — 

The defendant was surety to a limited extent for Absa« 
lorn Goodrich, as cashier in the plaintiffs' banking-house; 
Goodrich, having committed an embezzlement, absconded, 
and in consequence of a correspondence which the plain- 
tiffs entered into with him subsequently, and which ended 
in their adoption of a plan for concealing the embezzle- 
ment firom their other clerks^ and making Goodrich debtor 
for the amount embezzled, the defendant contended he 
was not liable. At the trial it was left to the jury to say 
whether the plaintiff had waived the guarantie by making 
Goodrich's embezzlement a debt; which the jury negatived 
by finding a verdict for the plaintiffs. Upon a motion for 
a new trial, Eyre^ C. J. mentioned three points, as points 
of law, the principal of which, and the only one which 
requires to be noticed here, is similar to the question left 
to the jury, namely, whether the credit given to Goodrich 
had not changed the character of the transaction, and, if 
so, whether, after the conversion into a debt of what was 
at first a delinquency, the surety continued answerable on 
the foundation of the original embezzlement? Eventually 
this question was thought immaterial to the case, and the 
Court came to no decision respecting it; but the following 
remarks of Mr. Justice Butter seem to afford a satisfactory 
answer to it in the negative: — ^^ It has been said that the 
rights of the parties have been altered. If any new debt 
had been incurred, or if the demand had been enlarged, 
that might have been a fraud on the guarantee [guarantor]. 
But that is not the case here. The defendant was Uable 
to make satisfaction for the embezzlement of Goodrich to 
the amount of his subscription, and if the plaintiffs endea- 
voured to obtain any thing from Goodrich before they 
called on the defendant, that was only in aid of the de- 
fendant, and tended to relieve him. Unless something 
had taken place between the plaintiffs and the guarantee. 
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I do not see how the responsibility of the latter could be 
given up, since no favour'* (that is, favour by desisting from 
a criminal prosecution,) " shewn by the former to Goodrich, 
nor any thing done between them which did not create an 
injury to the defendant, could discharge the guarantie." 

179. A surety cannot relieve himself from his obHgation 
as surety, by giving notice to the creditor that he will not 
be answerable any longer. 

In Calvert v. Gordon (a) the action was brought against 
the defendant as the executrix of Alexander Gordon, upon 
a bond conditioned for the fidelity of Richard Edwards, 
from time to time and at all times during his continuance 
in the service of the obligees, as their collecting clerk. 
The defendant pleaded that the service of Edwards was 
faithfully performed until after the death of Alexander 
Gordon, the obligor, and until after a period at which 
she averred she gave notice to the plaintiffs that she 
would not remain surety to them, or guarantee or indem- 
nify them any longer. The fact of the notice, as stated 
in the plea, being admitted upon the record, it was urged 
as a ground for arresting the judgment of the Court, 
which in other points was in favour of the plaintiffs; the 
question therefore was, whether a surety, or his repre- 
sentative, could terminate his obligation by notice that he 
would no longer be liable; and the Court decided that he 
could not. 

Per Lord Tenter den, C. J. — *' The only question raised 
by the defendant's second plea is, whether it is competent 
to the surety to put an end to his liability by giving a 
notice which is to take effect from the very day on which 
it is given. It would be a hardship upon the master if 
this could be done. It is said that it would be a hardship 
upon the surety if his liability must necessarily continue 

(a) 3 Manniog & Ryland, 124; C.J. in answer to a question by 

S, C. 2 Simon, 253. See also counsel, seems to have gi?en a 

Hough V. WafTf 1 Carrington & similar opinion. 
Payne, N. P. C . 1 50 ; where Abbott, 
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during the whole time that the principal remains in the 
service; but, looking at the instrument itself, it would 
appear that it was the intention of the testator to enter 
into this unlimited engagement. It was competent to him 
to stipulate that he should be discharged from all future 
liability after a specified time after notice given. This he 
had not done." 

180. In an action upon a bond (a), given by the sureties 
of a collector of taxes, the breaches assigned were, that 
the collector did not pay over money received, and did not 
duly demand and enforce payment of the taxes, and it was 
contended that some allowance ought to be made for the 
taxes of empty houses, and of persons who would have 
been unable to pay even had due diligence been used 
against them. But it being proved to be the duty of a 
collector to make a return of all distresses for taxes in 
arrear, and a return upon oath of all persons bankrupt or 
insolvent who were defaulters, which the collector had 
not done. 

Lord Tenterden, C. J. ruled, that the defendant was 
not entitled to the allowance ; for by the collector's omit- 
ting to make the returns, persons were enabled to run 
away, who would otherwise have been obliged to pay their 
taxes. The principle of this decision seems to be, that 
the surety is liable for all the consequences of every kind 
of default of his principal. Properly this case ought to 
have been put in the chapter " On the Extent of the 
Obligation of Surety." 

181. The surety is not discharged by the creditor's sign- 
ing the certificate of the principal debtor. 

In Brown v. Carr (6), the plaintifi^ a surety, claimed 

(a) Loveland v. Knight, 3 Car- counsel for enteriDg a nonsait was, 

rington & Payne, N. P.C. 106. that the plaintiffs had proved their 

(6) 7Bing. 508; S. C. before the debt under a commission against 

Lord Chancellor, 2 Russ. 600. In the principal debtor, and signed his 

Langdale V. Parry, 2 Dowling & certificate : but the Court thought 

Ryland, 337, an action against a it insufficient, 
surety, one ground insisted on by 
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relief on the ground that the defendants, the creditors, 
signed the certificate of the principal debtor after the 
plaintiff had given them notice not to do so. But the 
relief was refused, this not being deemed a ground for 
discharging the surety. Afterwards,, the question was 
referred to the Court of Common Pleas, and Tindal, C. J. 
deUvered the following judgment: — 

" Upon consideration of the question referred to us by 
his Honour the Master of the Rolls, whether the signature 
of the certificate of Barber, the bankrupt, by the defend- 
ants, his creditors, operates in law as a discharge to the 
plaintiff, who is surety for Barber's debt, we are of opinion 
that the legal liability of the surety is not thereby dis- 
charged. The ground upon which it has been contended 
that this proceeding amounts to a release is, the general 
acknowledged principle, that wherever the creditor so 
deals with his debtor as to alter the rights of the surety 
against the debtor, the surety is discharged at law. Thus, 
if a man is surety for the payment of the debt at a parti- 
cular day, and the creditor extends the day of payment 
without the consent of the surety, his liability is destroyed. 
And the reason is, because the remedy of the surety 
against the principal may become more uncertain by post- 
ponement, because he became surety for the performance 
of one certain duty, and not for the other, which the cre- 
ditor has thought proper to substitute for it of his own 
authority. The instance where the holder of a bill gives 
time to the acceptor without the authority of the drawer, 
and thereby discharges the drawer, is the most familiar ; 
and as the consequence of signing the certificate of the 
debtor is, to release his person from the arrest of the 
surety, and his future effects from execution, the damage 
done to the surety by the act of the creditor, that is, sup- 
posing the debt to be paid, appears sufficient to give the 
surety the right to complain. In those, and in all similar 
cases, however, the act done by the creditor is his own 
act, over which the surety has no control; and the injury 
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which the surety would receive is one which he has no 
mode of preventing. But in the present case neither of 
those circumstances occur. The legislature has provided 
that the surety, if he pays the debt, may stand in the place 
of the creditor, where the creditor has proved, or may 
prove the debt himself where the creditor shall not have 
proved under the commission. It is the duty of the surety 
to pay the debt, and if he declines so doing, and thereby 
permits the creditor to prove, the signing the certificate 
of conformity, which is a power given by the statute to 
the proving creditor, cannot he considered as an act done 
by the creditor which altered the surety's right mthout 
hie control, and scarcely, indeed, without his consent. It 
is not an act beyond his control, for he might have paid 
the money in due time, and prevented the creditor from 
proving; and if he voluntarily Ues by, and omits the only 
means of preventing it, he may not unreasonably be con- 
sidered to have assented to the act. Besides, the signing 
the certificate, where the creditor is satisfied that the 
bankrupt has conformed to the provision of the statute, is 
a moral obligation on the creditor ; it is a power vested in 
him by the act, which he is morally boimd to exercise 
where the the truth of the case requires it. The exercise 
of such a power, therefore, by the creditor, where he is 
placed in the condition to exercise it, by the laches of the 
surety, cannot be considered as ranging itself under those 
voluntary acts of the creditor which release the surety. 
Indeed, the situation of a bankrupt circumstanced as the 
present would be very hard, if the notice given by the 
surety were to deprive the creditor, who has proved, of his 
right to sign the certificate. For the surety could not 
sign it at the time of the notice, and non constat that he 
would ever be able, as he may never pay the debt; so that, 
according to the surety's argument, the certificate could 
never be signed by the one or the other. 

" We shall certify our opinion to the above effect to his 
Honour.'' 
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18S. It has been seen (a), that the liabflity of a person 
as surety, b terminated by his becoming himself the prin- 
cipal debtor ; for a man cannot be his own surety. Thus in 
ThamaSg assignee of Eaton, v. Da Costa (b), the defendant 
had guaranteed Eaton that the firm of Rietti & Co., then 
consisting of Rietti and Sadler, should sell to the best 
advantage the goods which Eaton should consign to them. 
Sadler went out of the firm and the defendant entered it 
in his stead ; '' from which moment," said Gibbs, C. 3* 
'* there was an end of the guarantie, as he had become a 
partner with Rietti, and was, therefore, personally re- 
sponsible." 

18S. If the creditor neglects to perform, or perforiiis 
defectively, any of the conditions, either express or implied, 
which are incumbent upon him, or any of the terms which 
collectively form the consideration either of the surety's 
contract, or of the contract to which the surety acceded, 
the surety is discharged, or rather his liability never 
attaches. 

In Glffn V. Hertel (c), the action was on the following 
guarantie : — 

" Gentlemen, I have to offer to you my guarantie for 
the transactions in the account of Messrs. Spitta, Moiling 
& Co. with your house to the extent of 5000/." 

It was described in the declaration as a guarantie for a 
loan to be advanced by the plaintiffs to Spitta & Co. The 
evidence relative to the advance was, that at the time the 
guarantie was given, Spitta & Co. were indebted to the 
plaintiffs in a considerable sum of money, as a security for 
part of which the plaintiffs held some bills and a promissory 
note, of which Spitta & Co. were the makers ; that, on 
receiving the guarantie, the plaintiffs cancelled the note 
and delivered up the bills ; but the bills were immediately 
delivered back, with a new promissory note, and no money 
was advanced on the occasion. This transaction being 

(fl) Antty p. 3. (c) 8 Taunt. 208; 5. C* 2 J. B. 

(6) 2 J. B. Moore, 386. Moore, 134. 
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• 

considered by the Court not to amount to a loan, the de- 
fendant was held not liable. 

184. So too, if two persons agree to guarantie in 
moieties a debt composed of a sum already advanced, and 
of another sum to be advanced; in case this sum is not 
advanced, it is clear the surety is not liable (a). 

185. So where the guarantie stipulated for a credit of 
eighteen months to be given to the debtor, but the credit 
mentioned in the invoice was only twelve months, Lord 
EUenboroughy C. J. held, that unless the twelve months 
could be shewn to be mentioned in the invoice by mis- 
take, the surety was not liable. ^' The claim as against a 
surety is strictissimi juris, and it is incumbent on the 
plaintiff to shew that the terms of the guarantie have been 
strictly complied with. If I engage to guarantie, pro- 
vided eighteen months credit be given, the party is not at 
liberty to give twelve only, and after the expiration of six 
more to call on me. If this invoice had been delivered at 
the same time with the goods, or if it had been delivered 
under a judge's order, the plaintiff would have been bound 
by it, but, imder the present circumstances, I think he is 
at liberty to shew that it is a mistake'^ (6). 

186. In Simmons v, Keating (c), the guarantie stipulated 
for six months' credit, and the invoice described the credit 
as " at three and three months' credit," meaning a bill at 
three months at the end of three months; and Abbott, C. J« 
said, " the credit under guarantie and bill of parcels is 
the same ;" although it may be observed, where a bill is 
not given, six months is a period shorter by three days 
than where one is given. 

187. In Holly. Hadleyid), the plaintiffs declared on 
a guarantie for coals to be supplied to the brother of the 
defendant at a credit of two months from the delivery. 

• 

(a) See Mayhewy, Cricket, where (h) Bacon r. Chesney, 1 Stark. 

a remark to this effect is made by N.P.C. 192. 
Lord Eldon. (c) 2 Stark. N. P. C. 426. 

(d) 5Bipg.54;&C.2M.&P.137. 
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The witness caDed to prove the detrrery stated, that the 
custom in the coal-tiade was, for the merchant to deliver 
the coals to the dealer daily, and for the dealer at the end 
of themondi to pay for the month's supply byabiUat two 
mondis ; and in this manner the plaintiff had dealt with 
the defendant's brother; so that in fact, a credit of three 
months had been given for such of the coals as were deli- 
vered on the first day of the month, anda credit of more 
than two months for all the rest, excepting those ddivered 
on the last day of the month. This was held not in con- 
formity with the terms of the guarantie, and the plaintiff 
was nonsuited. 

188. In Evans v. Whyle (a), the defendant guarantied 
the plaintiff to the extent of 50/. for the price of gold to 
be supplied to Evan Evans, a working goldsmith, in the 
course of his business ; the Court was of opinion, that the 
guarantie applied only to gold supplied by way of sale ; 
and as it appeared that the gold, for the price of which 
the action was brought, was paid together with money for 
certain bills of exchange, transferred by Evan Evans to 
the plaintiff without his indorsement, the Court, consider- 
ing this not a sale of the gold, but a payment of it upon 
the purchase of the bills, held the defendant not liable. 

Per Best, C. J. " This is an action on a guarantie 
touching the sale of gold from the plaintiff to Evan Evans ; 
and it was understood between the parties that the gold 
furnished to Evan Evans was to be used in his trade. 
The question which has arisen is, whether gold advanced 
by the plaintiff, together with money for discounting bills 
for Evan Evans, is gold supplied within the meaning of the 
guarantie? I think it is not. The defendant only meant 
to pay for such gold as was sold to the original debtor ; 
this was not sold by the plaintiff, but paid on the pur- 
chase df bills of exchange, and the cases cited clearly 
establish the distinction between payment for goods by 

(a) 5 Bing. 485; S. C. 3 M, & P. 130. See also S.C, upon a new 
trial 1 M. & M. N. P. C. 468. 
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Bills, and transferring bills when they are discounted. 
This, therefore, was not a transaction within the meaning 
of the guarantie by which the defendant was proposed to 
be responsible for gold sold to Evan Evans in the way of 
liis trade. Guaranties ought to receive a strict construc- 
tion, and they should be so drawn up as to embrace in 
terms the dealing intended to be guaranteed." 

189. In Bulkelyy. Lord (a), the plaintiff, an insurance 
broker, having refused to effect an insurance, under an 
apprehension that the proposed insurer would become 
bankrupt and would not pay the premium, the defendant 
guarantied the broker from any loss on the premium, 
should such bankruptcy take place. The plaintiff proved 
that the insurer, who was son of the defendant, had com- 
mitted an act of bankruptcy, and that he owed a debt suf- 
ficient for a petitioning creditor ; but no commission had 
issued, and the plaintiff was therefore nonsuited. 

In the ensuing term it was moved to set aside the non- 
suit, on the ground that the guarantie was meant to pro- 
tect the plaintiff against the insolvency of the son, and that 
it was not intended to be a condition that a commission 
should issue ; but the motion was unsuccessful. 

190. Where the defendant undertook to be answerable 
for W. and J. Maunder, on their creditors undertaking 
not to issue against them a commission of bankrupt, or sue 
out process, before the 16th of August, it was held that 
an undertaking by all the creditors was a condition prece- 
dent to any liability arising on the part of the defendant (6). 

191. The defendant had entered into a bond together 
with A., conditioned for the payment of such sum to B. as 
B. should recover in an action against A. B. having 
obtained judgment, A. brought a writ of error, pending 
which jB. brought the present action on the bond; but 
the judgment below not being final, and the money con- 
sequently not being actually recovered, the action was 
held not maintainable. 

(a) 2 Stark. N. P. C. 406, 

{h) Elworlhy v. Maunder, 5 Bing. 295 ; S. C. 2 M. & P. 482. 
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19S. From the following case (a) it appears^ tbat condi- 
tions must be performed strictly and literally, when a literal 
performance is possible, in order to charge the surety; and 
that a substantial performance, if different from a literal 
performance, is not sufficient. Sir James Cockbume had 
delivered to the plaintiffs below a set of bills drawn by 
himself on Colonel Cockbume of Bombay, at 60 days after 
sight, payable to the order of Douglas & Co. ; and by 
Douglas & Co. indorsed, and also by Lauchlan Maclean 
and the defendant below. On the day the bills were 
delivered. Sir James Cockburne, Douglas & Co., Lauch*- 
lan Maclean, and the defendant below, executed to the 
plaintiffs below a joint and several bond, conditioned, that 
if the bills should be duly paid at Bombay according td 
their tenor, or be returned and come back to England 
duly protested for want of payment, and any of the parties 
should pay them within 30 days after notice^ then the 
obligation should be void. 

On the pleadings it appeared, that the bills were sent 
over to Bombay to be presented; that Colonel Cockbume, 
the drawee, was not there when they arrived, but at Janna; 
that, however, he had an attorney at Bombay, to whom 
they were presented by a notary for acceptance; the at- 
torney refused acceptance, and the bills were protested 
for want of acceptance; but tbey were not protested for 
want of payment ; and they came back unpaid with only 
a protest for non-acceptance. The condition, therefore, 
was not strictly performed, and, consequently, the Court 
of King's Bench (in error) held the defendant discharged 
from his engagement. Lord Kenyon^ C. J. said, " It is 
enough to say that by these bonds the obligors undertook 
to pay the several sums of money for which the respective 
bonds were given, if a certain thing were performed in 
India, namely, if the several bills mentioned in the condi- 
tion of those bonds were sent back to England duly pro- 
tested for want of payment. The subsequent parts of this 

(a) Campbell v. French, (in error), 6 Term R. 200. 



EXTINGUISHMENT OF SURETISHIP. 159 

record shew that these bills did come back to England, 
not having been duly protested in India^ for want of pay- 
ment) the respective parties on whom they were drawn, 
and who ought to have paid them, not being in India when 
the bills arrived there. It also appears on the record, 
that after the bills were returned to England, all the care 
that could be taken was taken to enforce the payment of 
them; but that payment could not be obtained. The 
question, therefore, is, whether that which was done in 
this case can be substituted in lieu of that which the par- 
ties to this contract undertook should be done before the 
bonds were to be enforced. It must be remembered that 
the plaintiff in error, who entered into these bonds, was not 
the original debtor ; he was applied to to come in and add 
his security to the security of the different bills (a) ; and 
when he consented to enter into that security, he expressly 
stipulated as to the terms upon which he was to become 
responsible ; and no one has a right to superadd any con- 
dition to the condition which he entered into, or to alter 
it." 

His lordship then stated the law relative to conditions ; 
namely, that if the condition be impossible, the bond be- 
comes single ; but if the condition be only improbable, it 
is a good condition ; and, after shewing from Marius and 
other authorities that the condition for a protest on non- 
payment was possible, concluded as follows : — " That 
which was required by the plaintiff* in error, when he en- 
tered into these bonds, even if capriciously required, 
should have been complied with before the bonds were 
put in force. The bills in question were protested for 
non-acceptance and might have been protested for non- 
payment in India. The plaintiff* in error, who entered 
into the contract imposing these terms upon his contract, 
and subscribing it with that limitation and that condition, 
had a right to impose those terms, and if any person tell 
him that he acceded to other terms he has a right to 

(a) Hie defendant was one of the indorsers. 
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answer, this is not my contract, non hsee in faedera veni ; 
do not impose upon me other conditions than those I have 
imposed upon myself by the contract I have entered into." 
And, consequently, the Court of King's Bench reversed 
the judgment of the Court of Common Pleas, which was in 
favour of the plaintiffs, upon the grounds stated in the fol- 
lowing judgment of Eyre, C. J. (a) : — " With regard to the 
language of the conditions stated in the pleadings, there 
is no ambiguity in it, nor any doubt as to the intent of the 
parties. The words are plain, that the money is to be 
payable here in the event of the bills being sent protested 
for non-payment. A protest for non-payment is perfectly 
intelligible and known ; and it is undoubtedly a different 
thing firom a protest for non-acceptance ; that difierence 
was so clearly demonstrated in the course of the argument, 
that it is not necessary for me now to point it out. With 
regard to any supposed di£Sculty having arisen, which 
prevented the returning the bills protested for non-pay- 
ment, it is impossible to make out that there was any dif- 
ficulty created by any body ; and, therefore, the question, 
by whom the difficulty was created does not arise ; in truth 
there was no difficulty at all; it was in the power of the 
parties, whether the persons upon whom the bills were 
drawn were resident or not resident, to protest them for 
non-payment, as much in theu- power as it was to protest 
them for ngn-acce^tance ; certainly, if it were material, 
there was no fault in the defendant, which prevented in 
any manner the plaintiffs from protesting these bills for 
non-payment. The question therefore is reduced to a 
single point: Have the plaintiffs shewn that they have 
substantially performed the conditions on their part to be 
performed, before the right to call for the performance of 
the conditions on the part of the obligor, or the penalty is 

to attach ? [It] depends upon this, whether we 

can construe a protest for non-payment, made here after 
the biUs are returned for non-acceptance, to be equivalent 

(d) See French v. Campbell, 2 H. Bl. 180. 
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to a protest for non-payment there, and the bills returned 
from thence with that protest upon them. I at first hesi- 
tated with regard to that, because it occurred to me that 
it might be very possible, that if the bills had been kept 
till they were due in India, they might have been paid 
there ; that it was a very different thing, whether the pay- 
ment was to be exacted there or here, because the bills 
might have been drawn upon a person who was only an 
agent, who, while he remained in India, might have effects 
in his hands, which effects might be liable to the payment 
of these bills, and which he might be willing to apply to 
the payment of them, and that when he came home he 
might leave those effects in the hands of other persons. . . 
But, upon consideration, I think that this would be assum* 
ing too much ; these facts do not appear upon the record, 
and I think we can hardly take it for granted that the 
case was so, so as to establish a substantial difference be- 
tween the presenting for payment and the protest for 
non-payment there, and the presenting for payment and 
protest for non-payment here. If we were to refine, we 
might refine to another conclusion, namely, that this whole 
business is neither more nor less than downright usury." 
And in conclusion, the learned judge said, *' I agree upon 
the whole of the case, it seems reasonable to construe the 
protest here, to be a substantial performance of the condi- 
tions, by which, upon the bills being returned with a pro- 
test for non-payment, these parties are bound to pay the 
money expressed in the conditions." 

193. In Montague v. Tidscombe {a) the plaintiffs were 
sued at law as the executors of Mr. Ewer, on a bond . 
given by him to secure the fidelity of his son as an ap- 
prentice to the defendants. Concurrently with the exe- 
cution of the bond, the defendants covenanted with Mr. 
Ewer that they would, at least once a month, see the 
apprentice make up his cash. The apprentice embezzled 
a considerable sum, and concealed the embezzlement by 

(a) 2 Vera. 518. 
M 
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inserting in his accounts goldsmiths* or bankers* notes 
as in hand 9 when he had disposed of them. The plain- 
tiffs sought relief from the bond on the ground of the 
defendants not having performed their covenant. And 
the Lord Keeper being of opinion that the meaning of the 
covenant was, that the defendants should see not only the 
casting-up of the cash that it was right in figures, but see 
the cash effectually made up, decreed that the plaintiffs 
should be answerable for no more than the master could 
prove the apprentice to have embezzled in the period of 
a month from the time the embezzlement began. 

194. In OgdenY. Aspinall{a), the plaintiffs claimed the 
amount of two bills of exchange for 490/. and 500/. re- 
spectively, which they had negotiated and afterwards paid, 
upon faith of the following guarantie of the defendant: — 

" Messrs. Ogden, Day & Co., New York. Gentlemen, 
I have given Mr. T. H. Hindley an order to purchase 
cotton, and as it may be to my advantage to have his bills 
on me negotiated through your house, I have in such case 
to request that you will honour his drafts, or make remit- 
tances to him to the amount of those he may send to you 
for sale on my account, and I engage that his bills on me 
so transmitted shall be regularly accepted and paid. 
Please to inform me the rate of exchange at which such 
bills are sold." 

As to the bill for 490/. it was stated, in a special case, 
to have been remitted by Hindley to the plaintiffs, for 
negotiation, in a letter in which he said, '^ The bills now 
sent you are on account of a shipment of Sea Island Cotton, 
to Mr. N. Aspinall (the defendant), in the ship Belvidera, 
to sail on the 10th inst. to Liverpool." But as to the bill 
{or 500/., it did not appear in what manner or under what 
representation the plaintiffs received it. And, therefore, 
the Court held the plaintiffs only entitled to recover the 
amount of the bill for 490/. 

Abbott, C. J. said, " I am of opinion, that the plaintiffs 

(a) 7 Dowling & Ryland, 637. 
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are entitled to recover to the extept of the amount of the 
biD for 490/. drawn on the 8th of May, and the interest 
upon it ; and no further. It has been urged, in opposition 
to their recovering even so far, that it was the duty of the 
plaintiffs to ascertain and satisfy themselves as a matter of 
fact, that the bill was drawn in respect of cotton purchased 
for and on account of the defendant ; and that the terms 
of the guarantie expressly impose on them that duty. I 
think the guarantie will not admit of such a construction. 
The law does not require impossibiUties of any man, and 
how was it possible for the plaintiffs, at a distance of 1,S00 
miles from Hindley, to know what was the real nature of 
the transactions he was engaged in, or to obtain any other 
description of the consignments, or the bills, than that 
which he thought proper to give them. They had no 
source of information but his letters ; and if such a respon- 
sibility attached upon them, as has been contended for to- 
day, no man either could or would ever take upon himself 
the executing of a letter of credit, which would be a 
source of great inconvenience to the mercantile world. It 
does seem to me, however, that in order to sustain this 
action, the plaintiffs were bound to prove that the bills 
came into their hands in the regular and ordinary course 
of business from Hindley, and under his representation 
that they were drawn to meet shipments made on account 
of the defendant. With respect to the bill of 490/., they 
produced evidence to that extent, because the fact that it 
came to them inclosed in a letter from Hindley, and the 
contents of that letter were quite sufficient to authorise 
them in beUeving that the bill was drawn on the defend* 
ant's account. But with respect to the bill for 500/. 
drawn on the 9th of May, they produced no such evidence; 
and it may be perfectly consistent with all that is found in 
the special case, that Hindley may have obtained from the 
plaintiffs an advance of money upon that bill without any 
reference to the former bill, or any connection with the 
transaction on account of which that was drawn. The 
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plaintiffs have, in my opinion, failed in bringing the latter 
bill, and the advance made by them upon it, within the* 
fair operation of the guarantie, and, therefore, are not 
entitled to recover in respect of it. Upon the whole, 
therefore, I am of opinion that the verdict found for the 
plaintiffs ought to stand for the amount of 4^/. and in« 
terest, and no more/' 

Whether a Covenant not to sue, given by a Creditor to the 
Principal Debtor, discharges the Surety* 

195. A covenant not to sue, if given to a sole debtor, has 
the same effect as a release, and may be pleaded in bar 
of any action for the enforcement of the original obligation. 
But a covenant not to sue, given to one of several joint 
debtors, operates, not as a release (a), but merely as a 
covenant; and, consequently, if a joint action is brought 
against the covenantee and other joint debtors, the cove- 
nantee must, at law, submit, and he can have the benefit 
of the covenant only by means of an action upon it; and 
the other joint debtors cannot, as they might, had the cre- 
ditor given a release, avail themselves of it. 

Thus, in Dean v. Newhall(b), the defendant was bound 
with one Taylor, as his surety, in a joint and several bond, 
conditioned for the payment of a sum of money, which was 
not paid when due, and for which the bond was put in 
suit. At the trial it was proved, that after the bond was 
forfeited Taylor became insolvent, and assigned his effects 
to trustees for the benefit of his creditors ; and in the 
deed of assignment the creditors, of whom the plaintiff 
was one, covenanted not to sue Taylor, and that if they 
did, those presents should be a sufficient release and dis- 
charge to all intents and purposes both at law and in 
equity. For the defendant it was contended, that this 

(a) Lacy v. Kynagton, 12 Mod. ton ▼. Eyre, 6 Taunt. 288; Mor^ 
548 ; S.C, 1 Lord Raym. 688 ; Hut- ley ▼. Friar, 6 Bing. 547. 

ib) 8 Term R. 168. 
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covenant operated as a release to Taylor, and, conse- 
quently, that it discharged not only him, but the defendant 
also; and upon this ground the plaintiff was nonsuited, 
but the Court set aside the nonsuit. 

Per Lord Kent/on, C. J. " The last case (Lacy v. 
Kynaston)(a) to be sure removes all difficulty on this sub- 
ject, and is a direct authority in favour of the plaintiff. I 
had only been doubting in my own mind on the strict law 
of the case; for that the honesty and justice of it are with 
the plaintiff cannot be doubted. Even if the defendant 
had succeeded here, a court of equity would have given 
the plaintiff full relief." 

But in this dictum, I think it clear, that Lord Kenyan 
did not advert to the different character which the de- 
fendant would assume in a court of equity. At law, he 
appeared as a joint debtor, and could not appear other- 
wise, being prevented by the doctrine of estoppel from 
saying he was a surety : but in equity this doctrine does 
not prevail, and he might appear there as a surety, 
although, by the form of his engagement, he was a joint 
debtor, and, therefore, in equity, he could raise the ques- 
tion above proposed, whether the covenant not to sue had 
not discharged him as a surety.; and, indeed, Lord 
Eldon (b) said, in reference to this very case of Dean v. 
Newhallf " it introduced the question whether equity 
would not under such circumstances relieve the surety." 

196. In Hutton v. Eyre (c), Gibbs, C. J. referred to 
the above dictum of Lord Kenyan, and seems, in concur- 
rence with the rest of the Court, to have been influenced 
by it : but in that case neither of the parties was properly 
a surety. The case was as follows : — 

(a) Ante, p. 163, n. (a). a decision that a covenant not to 

(6) Interloq. in Hawkthaw v. sue one of several co-obligors, is 

Perkins, 2 Svvanst. 550. *' I ap- not, at law, a release of the co- 

prebend that I shall feel no diffi- obligors. Tliat may introduce a 

culty on the doctrine as between question, whether such a covenant 

principal and surety. If I mistake is not a release in equity/' 
not, there is, in the Term Reports, (c) 6 Taunt. 289. 



166 SXTINGUISHMBNT OF SURETISHIP. 

The plaintiff and defendant had been partners ; they 
had prospectively executed articles of agreement for a dis* 
solution of partnership^ and mutually engaged not to do 
any act in the interim which should bind the other. The 
defendant, nevertheless, contracted debts virhich the plain- 
tiff was obliged to pay as partner de jure, and, having 
paid them, he brought this action to obtain a reimburse- 
ment. The defendant, in answer to the action, relied on 
the fact, that the creditor, whom the plaintiff had paid, had 
covenanted not to sue him, the deffendant; and he con- 
tended, that in virtue of this covenant they were also dis<- 
entitled to sue the plaintiff; or that had they sued the plain- 
tiff the covenant would have been a valid defence, and, 
thierefore, that the plaintiff had paid the money in question 
▼oluntarily and of his own wrong. This defence was over- 
ruled ; and in delivering judgment upon the case, Gibbs, 
C. J. made the following remarks upon the effect of a 
covenant not to sue: — " In the case of a creditor suing a 
single debtor, whom he has covenanted not to sue, it not 
only promotes the doctrine which so strongly prevails in the 
law, of preventing circuity of action, but it falls in with 
the intent of the parties, to hold that the covenant shall 
operate as a release ; but it is impossible that it should 
here be in the contemplation of the parties, that, in cove- 
nanting not to sue Eyre, the insufficient debtor, he meant 
to release Hutton, who was sufficient. It was as easy tQ 
insert in the deed a release as a covenant not to sue, and 
it would have been shorter ; it must be inferred that the 
parties did not insert a release, because it would release 
Hutton also ; but it is this day contended, that a covenant 
not to sue has the same effect. Where the words, by 
being extended beyond their obvious intent, would, as it 
seems, go beyond the intent of the party, the Court ought 
not to put that construction on them. It was urged at 
the bar, that the creditors might sue Hutton alone, and 
non constat that he would plead in abatement ; but put- 
ting that out of the case, we think the rule, that a covenant 
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not to sue operates as a release, applies only to cases 
where the covenantor and covenantee are single." And 
then with reference to Lord Kenyon'^ dictum, the learned 
Chief Justice said, '^ Another ground on which we found 
our judgment is this, Lord Kenyan^ C. J. in Dean v. New^ 
hall, says, ' Even if the defendant had succeeded here, a 
court of equity would have given the plaintiff full relief.' 
I am glad to find hy the two cases cited, that we are fully 
warranted in deciding in favour of the plaintiff on legal 
grounds. Here, if the plaintiff had paid this money either 
under the fear of process of a court of equity or of a 
court of law, unquestionably he could have recovered it 
from the defendant ; and if a court of equity would have 
restrained the plaintiff from setting up this covenant as a 
release, the equitable call on him justified him in paying 
the money and gave him this remedy over against the 
defendant.'' 

197. This case and that of Deany.Newkall are ex- 
amples of the only cases at law bearing any relation to the 
present question. No case has occurred in which the 
party defending himself, on the ground of a covenant not 
to sue being given to some other party, was, in estimation 
of law, a surety of that party. In Hutton v. Eyre, the 
plaintiff, on whom the defendant wished to throw the 
burden of that defence, was not a surety with relation to 
the creditor, whom he had paid, although with relation to 
the defendant he had some of the rights of a surety. 
It may also be remarked, that the argument, that a credi- 
tor's giving a covenant not to sue, when he might as easily 
give a release, must be referred to an intention to reserve 
his rights against the other joint debtors, is inapplicable to 
the c^se of one who is essentially a surety; for, 1. In 
equity, the form of the engagement is not regarded, 
but a joint debtor is admitted to all the defences of a 
surety, if by the essence of his contract he is only a 
surety; and, 2. Being regarded as a surety, the sup- 
posed intention of the creditor to reserve his rights against 
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him cannot take effect, because a reservation of a right to 
proceed against the surety is void, if the creditor has 
parted with the corresponding right against the debtor : 
and if it is said, that the creditor, by giving a covenant 
cannot be considered as parting with his right to sue the 
debtor, seeing he may still sue him at law jointly with the 
other co-debtors, I reply, it is not enough that he retains 
his right to sue the debtor jointly, but he must retain his 
right to sue him singly ; for, where there are only two 
joint debtors, that is, the real debtor and the surety, the 
latter, by going into equity and paying the debt into Court, 
or as the Court may direct, may sever his liability ; after 
which, the creditor would be obliged in equity to sue the 
real debtor, not joining the surety, which he could not do, 
because the debtor, if sued singly, might plead the cove- 
nant in bar to the action; and, consequently, by such a 
covenant the creditor parts with the right to sue the debtor 
in the manner in which he ought to sue him, according to 
the equitable right of the surety; and being unable to 
exercise the obligation to sue, which is correlative to the 
right of the surety to call on him to sue, he has discharged 
the surety. 

Apart from technical views, a covenant not to sue a 
debtor is in all cases substantially a discharge of the 
debtor, for in case the debtor is sued jointly, and the cre- 
ditor recover, he may obtain upon the covenant a r^m- 
bursement of the debt or sum recovered; and so, in the 
result, the covenant is the same to him as a release. 

An agreement to give the principal time discharges the 
surety. Now a covenant not to sue for twelve months 
would seem to be in effect an agreement to give time. 
And if so, a covenant not to sue, without saying for what 
period, is an agreement to give time indefinitely. And 
as the surety is discharged by the creditor's agreeing 
to give the debtor a day, a fortiori he is discharged by 
the creditor's agreeing to give for ever. Or, such a 
covenant may be considered as an agreement to give time 
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until it shall be the pleasure of the creditor to break his 
covenant. But surely, in equity, the stipulation of a right 
to break a covenant, for the breach of which the covenant 
entitles the covenantee to a full indemnity, cannot be held 
good, so as to continue the liability of the surety. Such a 
stipulation resembles the reservation already alluded to, 
which has been decided to be void as against a surety. 
From these considerations, all of which, I am aware, have 
not the same weight, though all of them, I think, have 
some weight, the conclusion presses on my mind irresist- 
ibly, that a covenant not to sue, given by a creditor to the 
principal debtor, will, in equity, discharge the surety. 

Whether y in case the Debtor gives his Creditor a Bill of 
Exchange to which the Surety is not a Party^ the 
Surety is discharged by such Laches on the part of the 
Creditor as would undoubtedly discharge him if he were 
a Party. 

198. In Warrington v. Furbor(a) the action was brought 
to mcover a sum of money which the plaintiffs had paid 
for the defendants as their surety. The chief ground of 
defence was, that the defendants had accepted a bill for 
the debt drawn on them by the creditor, which had never 
been presented for payment, and that consequently the 
creditor could not have recovered on the guarantie, and 
therefore that the plaintiffs had paid the debt in their 
own wrong, and were not entitled to be reimbursed by 
the defendants. On the other side it appeared, that when 
the bill became due the defendants were bankrupts. 
Lord Ellenborough was of opinion, that this not being an 
action upon the bill, strict proof of a presentation for pay- 
ment was not necessary, especially as it was obvious that' it 
could have been of no avail, the defendants, the acceptors, 
having been then recently stripped of all their property. 
And upon motion to set aside the verdict given for the 

(a) 8 £ast's R. 242. 
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plaintifEs, Lord EBenborough, upon the same point, said, 
*^ The same strictness of proof is not necessary to charge 
the guarantees as would ^have been necessary to support 
an action upon the bill itself, where by the law of mer- 
chants a demand upon and refusal by the acceptors must 
have been proved, in order to charge any other party upon 
the bill, and this notwithstanding the bankruptcy of the 
acceptors. But this is not necessary to charge guarantees, 
who insure, as it were, the solvency of their principals ; 
and therefore, if the latter become bankrupt and noto- 
riously insolvent, it is the same as if they were dead; 'and 
it is nugatory to go through the ceremony of making a 
demand upon them. The plaintiffs might fairly have said 
to Martin (the creditor) that the acceptors being insolvent, 
and their effects being assigned for the benefit of their 
creditors, they (the plaintiffs and sureties) would not put 
him to the proof of a demand upon the acceptors, which 
must have been fruitless, but would pay the money at once, 
and look to their remedy over." 

Mr. Justice Grose declared himself of the same opinion, 
and said that the necessity of a demand, notwithstanding 
the bankruptcy of the acceptor, in order to charge the 
drawer or indorser of a bill, was founded solely upon the 
custom of merchants. 

Upon the same point also Lawrence, J. said, '' That 
though proof of a demand on the acceptors, who had 
become bankrupts, was not necessary to charge the gua- 
rantees, yet the latter are not prevented from shewing 
that they ought not to have been callied upon at all, for 
that the principal debtors could have paid the bill if 
demanded of them." 

And Le Blanc, J. said, " There is no need of the same 
proof to charge a guarantee as to charge a party whose 
name is upon a bill of exchange ; for it is sufficient as 
against the former to shew that the holder of the bill 
could not have obtained the money by making a demand 
upon the bill." 
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199. In Phillips v. AstUng (a) the defendants were sued 
on the following guarantie: — " We jointly and severally 
undertake to guarantee the payment of 500/. at 5 per cent, 
by a bill drawn on G. Houghton by Davenport and Finney." 
The declep'ation stated, that in consideration that the 
plaintiff v^ould sell and deliver Davenport and Finney 
certain goods (6), to be paid for by a bill drawn by them 
on Houghton at six months, the defendants undertook to 
guarantee the payment of the bill; and there were aver- 
ments of the delivery of the goods, of the acceptance of 
the bill, of its presentment for payment^ and its dishonour. 
But, in point of fact, the bill when due was not presented 
for payment, and this was one of the grounds relied on 
by the defendants in answer to the action. The question 
therefore was, whether the defendants, as sureties, were 
discharged by the creditor's neglect to present the bill 
duly for payment : and Mdns^eld, C.J. in the course of a 
judgment embracing other topics, spoke with reference to 
this as follows: — " It was urged, and, as we think, justly, 
that this was a general guarantie for payment of a bill, 
not, as usual, a guarantie that the acceptor should pay, 
but a contract that either the one or the other (c) should 
pay; and the consequence is, that if the guarantee paid the 
bill, he would have a right to come both on the drawer 
and acceptor for repayment; and though want of notice 
would not discharge the acceptor, yet the guarantee, as((/) 
the holder, had a right to insist on due notice being given 
to himself of non-payment by the acceptor, and that as to 



(a) 2 Taunt. 206. 

(b) The only consideration men- 
tioned in the guarantie is the " 5 
per cent. :*' this variance in the de- 
claration, had it been objected to, 
probably, would have been held 
fatal. 

(c) By " either the one or the 
other," is meant, I think, either 
the acceptor or the drawer. 



{d) This is unintelligible. If I 
may be allowed to conjecture, I 
should say, that the proposition 
really put was, that, as towards the 
holder, the surety, being surety to 
him not for the payment of the 
debt, but of the bill, was entitled 
to notice from him, that the bill 
was dishonoured. 
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the drawers^ be had a right to insist on notice being given 
to them of the same fact^ for that he might pay it in his 
own wrong if they were discharged." And then, after 
adverting to another point, the learned judge distinguished 
this case from that of Warrington v. Furbor. " That 
case," said he, '^ also arose on a guarantie, and Lord 
Ellenborough expressed the opinion of the Court, that 
although the insolvency of the parties to a bill would not 
in general dispense with the necessity of presenting it for 
payment, yet where it was obvious that it could not avail, 
the same strictness of proof was not necessary to charge a 
guarantee; and therefore if the parties become bankrupts 
and notoriously insolvent, it was the same as if they were 
dead. Now that case was decided on the ground, that the 
pursuing the course of applying to the acceptor in that 
case, as here to the acceptor and drawer, would have 
been of no eflTect, because there the bankruptcy had 
already happened before the bill became due. Here the 
insolvency did not occur till long after the bill became 
due, and Houghton's bankruptcy was long after that. For 
any thing then that appears, if this gentleman had de- 
manded the money either of the acceptor or the drawer, 
the bill might have been paid. That too was a guarantie 
for payment of the price of goods, this is for a bill; and 
the contract necessarily implies that the defendants will 
pay it if the plaintiffs {a) do not, being called on in a 
proper manner; and therefore, although that case has 
relaxed the strictness of proof of presentment and notice, 
and seems to decide that it is not necessary to pursue the 
same strictness in order to charge a guarantie as to charge 
the drawer of the bill, yet it may still be inferred from it, 
that if the necessary steps are not taken to obtain payment 
from the parties who are liable on the bill and solvent, the 
guarantie must be discharged; and therefore the rule for 
a nonsuit must be made absolute." 

200. In Murray v. King (ft) the plaintiff discounted a 

(a) "Plaintiffs;" evidently a mis- (6) 5 Barn. & Aid. 165. 
print ; probably, instead of " parties." 
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bill for Tufihell^ of which TufFnell was the drawer^ and the 
defendant an indorser. The present action was upon a 
bond^ conditioned for payment of the bill one month after 
it should become due, if it was not previously paid by the 
acceptor. The defendant pleaded that the bill^ when 
due^ was not presented to the acceptor. But the Court, 
adverting to the circumstance of the defendant's being an 
indorser of the bill, and as such liable upon the bill itself, 
had it been presented, inferred that the object of the bond 
was to make the defendant liable even in case the bill was 
not presented, and so to secure the plaintiff at all events, 
and against this or any other kind of laches. *' I have 
had," said Bayley, J. ^^ considerable doubts in the course 
of this argument, but my mind is at length come to the 
conclusion that the pleas are bad, and that the plaintiff is 
therefore entitled to recover. In this case Tuffhell and 
King were the drawers and indorsers of the bill of ex- 
change, and the condition is, that if the biU be not paid 
when due, for the payment of which by the acceptor they 
have become sureties, they would pay or cause to be paid 
the bill within one month after it became due and was not 
paid by the acceptor. It is, therefore, conditioned for 

their own acts in case of a given event, namely, the non- 
payment by the acceptor. Now the acceptor has not paid 

the bill in money, nor have Tuffnell and King done so. 
The bond, therefore, is forfeited, unless the neglect to 
present the bill to the acceptor, and the want of notice to 
the other parties, be considered by the Court as an equi- 
valent to actual payment. Now I think this was not the 
intention of the parties to this bond. If no bond had been 
given, laches on the part of the holder would have exo- 
nerated Tuffnell and the defendant, and one object of the 
bond might, therefore, have been to exonerate the plaintiff 
from such a risk. It was very easy for Tuffnell and King 
to ascertain by inquiry whether Tyrrell had paid the bill ; 
and I think the meaning of the words in this condition 
was to throw upon them this obligation." 



174 
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Abbotif C.J. also said, ** It is contended by the de- 
fendant's plea, that we are to engraft upon this bond those 
limitations which the law imposes upon the holders of bills 
of exchange, namely, a due presentment to the acceptor^ 
and a notice of dishonour to the drawer and indorser. I 
am of opinion that we ought not so to do. I do not rely 
on the case of Warrington v. Furbor, because that case 
has been broken in upon by the ease of PhiUips v. AstUng. 
But there is a main distinction between those cases and 
the present ; for in both of them the guaranties were given 
by persons not interested as parties to the original instru- 
ment. But here the bond is given by Tuffnell and the 
defendant, who were both parties to the bill." And from 
this circumstance the learned judge proceeded to draw the 
inference contained above in the judgment of Mr. Justice 
Bayley. 

SOI. In Holbrow v. Wilkins (a) the defendant was a 
commission agent to the plaintiffs, and had guaranteed to 
them half the price of certain wool sold by him on their 
accoimt, and for which the purchaser had accepted a bill 
at six months. This bill when due was not presented for 
payment, in consequence, it is alleged, of the insolvency 
of the acceptor; and the defendant contended he was dis- 
charged from the guarantie by the non-presentment. 
But the Court decided the contrary:— «-jBayfey, J. on the 
ground that the defendant was not a party to the bill, and 
that therefore the case of Smnyard v. Bowes (b) was pre- 
cisely in point against him: and Abbott, C. J. on the 
ground that the defendant had had notice before the bill 



(a)2D.&IL59;S.C.lB.&C.10. 

(b) The case of Sveinyard v. 
Boweiy (5 M. & S. 62,) was an 
action for goods sold. The defence 
was, that the plaintiff had drawn 
on Chesner, a debtor of the de- 
fendant, for the amount, and had 
given no notice of the dishonour 



of that bill. But Bayley. J. at the 
trial, and the Court afterwards, 
thought the defendant not within 
the custom of merchants, because 
he was not a party to the bill; and 
that as he was not prejudiced by 
the want of notice, it was not a 
sufficient defence. 
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was due that the acceptor was insdvent, and. that the 
plaintiffs would look to him for payment. 

Per Abbott^ C. J. — " The present case is perfectly dis- 
tinguishable from both the cases which have been relied 
upon in support of the application. In PhiUips v. Astling 
the insolvency of the drawers of the bill took place subsc" 
quently to the period when the bill became due, and there 
was no evidence that the bill, if presented, would not have 
been paid. In Murray v* King the guarantie was to pay 
the bill itself if it should not be paid by the acceptor. In 
the present case the insolvency of the acceptors takes 
place before the bill becomes due, and the guarantie is to 
secure one half of the amount of the debt, without any 
reference to the bill itself. It has been decided repeat- 
edly, but particularly in the cases of Warrington v. Furbor 
and Swinyard v. Bowes, that a guarantee of a debt secured 
upon a bill of exchange, to which he is not a party, is not 
entitled to notice of the dishonour of the bill; for ^ the 
same strictness of proof is not necessary to charge a gua- 
rantee as would be requisite to support an action upon the 
bill itself.* Then what is the conduct of the defendant in 
this case ? He enters into a guarantie of half the debt ; 
the debtors are notoriously insolvent; and when called 
upon to perform his guarantie, he repudiates his engage- 
ment altogether, and denies his liability. I think there is 
no ground for disturbing the verdict." 

The rest of the Court were of the same opinion; and 
Mr. Justice Holroyd said, '^ This case is not to be go- 
verned by the rules applicable to bills of exchange. 
There is an old case, in Lord MansfieUH^ time, where a 
person paid away a bill and refused to indorse it, but he 
gave an undertaking to be answerable for the payment 
when it became due. There was an objection as to the 
want of notice of the dishonour, he being (it was con- 
tended) the indorser; but the Court said that notice was 
not necessary in such a case ; and the distinction taken 
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was> that by the custom of merchants the indorser of the 
bill was not entitled to notice unless he put his name upon 
it. But^ independently of the custom of merchants^ if A, 
undertakes to guarantee the payment of the debt of B.y 
he is bound to see that B, does pay. The undertaking in 
this case is> not that the defendant will pay the bill, but 
that he will pay half the amount of the money for which 
the goods are sold. Here the vendees of the goods have 
become in fact bankruptSi and they had stopped payment 
before the bill became due. Of this circumstance the 
defendant received notice from the plaintiffs^ and they 
had a right to resort to him on his guarantiee without 
reference to the question whether the bill would be pro* 
ductive or not. I thinks therefore, that in this case the 
plaintiff is liable upon his guarantie. The circumstance 
of Carver and Peat (the debtors) becoming insolvent before 
the bill became due, makes the whole difference between 
this and the cases which have been cited." 

202. In Van Wart v. Woolley(a), Abbott, C.J. in giving 
judgment, spoke of the cases of Warrington v. Furbor, 
Phillips V. Astlingy and Holbrow v. Wilkins, as follows: — 
** In the course of the argument the situation of Irving & 
Co. was compared to that of a guarantee. The decisions 
that have taken place in actions brought against a gua- 
rantee, warrant the proposition that has been before men- 
tioned, namely, that the nature of the transaction and 
the circumstances of the particular case are to be con- 
sidered. Thus, in Warrington v. Furbor, where a com- 
mission had issued against the acceptor before the bill 
became due, presentment for payment to him was held 
unnecessary, in order to charge the guarantee. Phillips 
V. Astling stood upon different groimds. In that case the 
bill was not presented for payment when it became due, 
as it ought to have been. Two days afterwards, notice 
that it was still unpaid was given to the drawer, for whom 
the defendant was guarantee, but no notice was even then 

(a) 5 D. & R. 374; 5. C. 3 B. & C. 439. 
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given to the defendant. The drawer aiid acceptor con- 
tinued solvent for many months after the bill was dis- 
honoured^ and it was not until they became bankrupts 
that any claim was made on the defendant. Under these 
circumstancesi because the necessary steps were not taken 
to obtain payment from the parties to the bill while they 
continued solvent^ the Court of Common Pleas held the 
guarantee to be discharged. In Holborow v. Wilkins the 
acceptors were known to be insolvent before the bill had 
become due, and some days after that fact was knowui 
the plaintiffs wrote to the defendant and desired him to 
accept a new bill, which he reftised to do. The bill was 
not presented for payment when due, nor was any notice 
of the non-payment given to the defendant. It appeared 
that the bill would not have been paid if presented; and 
it did not appear that the defendant had sustained any 
damage by reason of the want of presentment and notice, 
and this Court held the guarantee not to be discharged. 
These decisions shew that cases of this kind depend upon 
the circumstances peculiar to each." 

S03. Without questioning, in any degree, the correct- 
ness of these decisions, as to the result; only one, that of 
Phillips V. Astling, seems to me to rest on grounds which 
are adequate. It is a general principle of the contract of 
surety, that the surety becomes discharged by the discharge 
of the principal debtor: whenever, therefore, the principal 
himself, as a party to the bill, would be discharged from 
the debt for which the bill is given, by reason of any laches 
of the creditor in respect of such bill, the surety also, ac- 
cording to this principle, would be discharged. Is the 
principal the acceptor of the bill? he is not di&lcharged by 
its non-presentment when due for payment; neither, as it 
seems to me, is his surety, upon any principle either of the 
contract of surety, or of the law merchant. Is the princi- 
pal the drawer, or an indorser of the bill, and the bill not 
presented when due to the acceptor for payment ? he is 
himself discharged ; and, therefore, in this case, as it 

N 
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seems to me, so, in general, is his surety; and not only upon 
this ground, but also because by the non-presentment of the 
bill the surety is deprived of that benefit from it which he 
might have claimed under the rule which entitles him, upon 
paying the money, to have all the collateral securities of the 
creditor enforced in his favour. And it may here be re- 
marked, that the decisions of Warrington v. Furbor and 
PhiUipsY. Astlingf according to this principle, are consistent 
with one another ; for, in the former, the principal was 
not discharged by the non-presentment of the bill for pay- 
ment, he being the acceptor; but, in the latter, he was 
discharged because he was the drawer; and it may be 
added, would have been discharged, even had his gua- 
rantie been for payment of the price of goods, instead 
of for payment of a bill (a). And this leads me to re- 
mark a difierence in the consequences of the two principles, 
the general principle and the principle upon which Philips 
V. AstUng was decided. For, the Court having held in 
that case, that a guarantie for pajrment of a bill necessarily 
implies that the surety is to pay only in case the parties to 
the bill have been called upon in a proper manner, it follows, 
that if the acceptor has not been called upon in a proper 
manner the surety is discharged, whether he is surety for 
the drawer or for the acceptor. But, according to the 
general principle, a surety for payment of the price of 
goods is discharged by non-presentment of a bill given by 
his principal, only when his principal himself is discharged, 
that is, only when his principal is the drawer or Ian in- 
dorser, and not when he is the acceptor. 

1 am unwilling to quit this subject without adverting 
more particularly to the grounds of the decision in War- 
rington v. Furbctr. It has been seen (6), that Lord EUen^ 
borough, in that case, said, '^ that the sureties, knowing 
the acceptor tc^ be insolvent and without effects, might 

(a) See this distinction taken by repeated by Holroyd, J. ante, p. 
Mansfield, C. J. anth, p. 172 ; and 175. 

(b) Jn^a. p.l70. 
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fairly have said to the creditor, that they would not put 
him to proof of a demand upon the acceptor : implying 
that it was in their discretion to put him to such proof, or, 
in other words, that they might have taken advantage of 
the neglect to present the bill for payment to their princi- 
pal, the acceptor, as a ground of discharge, had they 
thought proper: and Mr, Justice Lawrence, only varying 
the expression of this sentiment, said that sureties would 
entitle themselves to be discharged by showing that their 
principal could have paid his acceptance had it been 
presented: and Mr. Justice Le Blanc, presenting another 
variation of expression, said, " that if the surety objected, 
on the ground of a non-presentment to his principal, the 
acceptor, the creditor might destroy the objection, by 
shewing that a presentment would have been fruitless/* 
But it seems to me, that if the guarantie is not '* for a bill," 
according to the distinction taken by Mansfield, C. J. (a), 
a bill acquired by the creditor afterwards is merely an 
additional security ; and I am at a loss for the principle, 
which, in the case of a bill held as an additional security, 
would entitle the surety to his discharge for any cause 
connected with the bill, not affecting the liability of tli^e 
principal debtor. One principle is, that the surety is en- 
titled, upon paying the debt, to the benefit of all collateral 
securities held by the creditor; and he is entitled to expect 
that the creditor will hold them for his benefit, and do no 
act to impair their value. But the creditor, on the other 
hand, may hold them passively. It is enough if he keeps 
his right to sue upon them unimpaired, so that he can 
convey an unimpaired right to the surety, when the surety 
entitles himself to call for it. His right to sue an acceptor 
is unimpaired, notwithstanding his non-presentment of the 
bill for payment. The surety, therefore, is not discharged 
by the non-presentment, and if he loses the fruit of his 
right by the insolvency of the acceptor, the blame is im- 
putable only to himself for not paying the debt himself 

(a) In Phillips v. Asilingj antt, p. 172. 

N 2 
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before, and so entitling himself to have the acceptor sued 
at the time he fancies a suit might have been beneficial 
for him. 



CHAPTER VI. 

Of the Discharge of Drawers and Ikdorsers, as Sureties. 

504. A bill is an undertaking by the acceptor, and a 
note by the maker, to pay the sum named, at all events; 
and each subsequent party, by his indorsement, under- 
takes to pay it upon the default of any prior party. Hence, 
by the nature of these instruments, each subsequent party 
is a surety for every prior one ; the drawer for the ac- 
ceptor; the second indorser for both the drawer and 
acceptor ; the third indorser as well for the second as for 
the drawer and acceptor, and so on. And, in like manner, 
each indorser of a note is a surety for the maker and aU 
the other prior indorsers. 

505. Accordingly, the same causes which discharge 
sureties, who are such by the common contract of guaran- 
tie, discharge drawers and indorsers. 

Thus, in English v. Darley (a), the defendant was the 
indorser of a bill of exchange ; the bill, when due, was 
dishonoured; in consequence of which, the plaintiffs com- 
menced an action against the acceptor, and also against 
the present defendant ; and in that against the acceptor, 
he obtained judgment and took out execution, but instead 
of proceeding with the execution he accepted 100/. on 
account, and a bond and warrant of attorney for the pay- 
ment of the residue by instalments. By this transaction 
he was held to have discharged the defendant, the in- 
dorser. 

506. There are two points of view in which agreeing to 

(ii) 2Bos. &Pul.61. 
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give time to the acceptor, or, which is the same thing, the 
principal debtor, is held to discharge an indorser, or surety. 
According to one, the creditor, by agreeing to give time, 
is regarded as having disentitled himself to proceed against 
the debtor until the time agreed to be given is expired. 
But an agreement which has such an effect is inconsistent 
with the obligation of the creditor to sue the principal 
debtor at any moment, when called upon to do so, by the 
surety : and the creditor's voluntary disablement of him- 
self for the performance of this or of any obligation which 
he is under towards the surety, discharges the surety. 
According to the other, he is regarded as having, in 
point of good faith towards the debtor, obliged himself 
not to proceed against the surety ; because supposing him 
to proceed against the surety, and the surety to pay, the 
surety would be entitled instantly to proceed against the 
debtor; and so, through the medium of the siu*ety, he 
would deprive the debtor of the time which he agreed to 
give him, and, therefore, to preserve good faith he shall 
jiot proceed against the surety. 

These grounds are successively stated by Lord Eldon, 
C. J. in the following passages of his judgment in EngUsh 
V. Darleyi — 1. " If an holder enters into an agreement 
with a prior indorser in the morning not to sue him for a 
certain time, and then obliges a subsequent indorser to pay 
the debt, the latter must immediately resort to the very 
person for payment to whom the holder had pledged his 
faith that he should not be sued." 2. '^We all remember 
the case where Mr. Richard Burke, being co-surety for an 
annuity, the grantee gave time to the principal, and yet 
argued that Mr. Burke was not relieved thereby, though 
the principal was ; but it was answered that the grantee 
could make no demand upon the co-surety, because he 
must, by so doing, enforce a payment from the principal 
contrary to the agreement. Here, the plaintiff, having 
taken a new security from the acceptor, has discharged 
the defendant." 
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207. It thay be said^ that this reasoning is inapplicable 
where the agreement to give the debtor time, is made 
under a reservation of the instant right to proceed against 
th(e surety ; and if the creditor exercises that rights and 
so the debtor loses the benefit of the agreement, the loss 
is only the consequence of a condition to which he eon- 
siented (a). But td this it is replied, that if the agreement 



(a) In one of the valuable notes 
to the excellent reports of Messrs. 
Manning & Ryland, it is said, (see 
MaUhy v. Cantairt^ 1 M. & R. 
562), *' In general, a creditor who, 
by any contract which can be en«- 
forced against him at law or in 
equity, gives time to bis debtor, 
discbarges the surety; for if, not* 
withstanding such contract, it were 
competent to the creditor to sue 
the surety, the latter would imme- 
diately have his remedy over against 
the debtor; this would be in fraud 
of the contract of forbearance, which 
the creditor would thereby indi- 
rectly defeat; but where the debtor 
assents to the reservation of the 
right to resort to the surety, he can- 
not complain, he has not obtained 
an absolute discharge, for which he 
never contracted:" and Boultbee 
V. Siubbs, 18 Ves. 20, is referred 
to as an authority for this view of 
the effect of the reservation alluded 
to. In Boultbee v. Stubbs, how- 
ever, the creditors having agreed 
to give time to the debtor, were 
restrained from suing the surety, 
although their agreement to give 
time was made '* without prejudice 
to any of their securities." Per 
the Lord Chancellor, " The an- 
swer given" (to the argument that 



the surety is discharged by the 
agreement to give time to the prin- 
cipal debtor), " is, that by the agree- 
ment, reserving the creditor's re- 
medy against sureties, the situation 
of the surety is not varied : and 
this doctrine has been beld at law 
as well as here ; but I agreie, di^t 
a stipulation 6f that kind is in 
many cases so very absurd, that it 
must be plainly seen ; and the true 
question is, whetherthese words in 
the warrant of attorney, * without 
prejudice to any security,' mean 
that this bond was saved against 
the surety, the demand upon which 
was intended to be arranged by 
that very transaction; or whether 
the meaning of these wbrds is not, 
that the principal debtor being In 
the habit of giving securities to the 
x^reditor from time to time^ this 
transaction should liquidate the 
matter of the bond ; but should 
not prejudice the banker's right as 
to other securities in his hands. If 
that is the meaning of this transac- 
tion, it puts an end to the right 
against the surety ; if on the other 
hand the object was to give as ex- 
tensive a remedy as was given in 
Mr. Burke's case, then that case 
and many others must govern this. 



» 
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18 sincere, the reservation is absurd, and must be held 
null on the ground of its repugnance to the agreement. 
The reservation here spoken of, and the object of which 
is to continue the liability of a mere surety, must not be 
confounded with a reservation of " securities,*' the validity 
of which is a question not at all dependent on the prin- 
ciples of suretiship (a). 

S08. But the drawer is not discharged by an agree- 
ment to give time to the acceptor, if he consented to it. 
Thus, in Clark v. Devlin (6), where it appeared that the 
holder of a bill, payment of which had been refused, in- 
formed the drawer of his intention to take from the ac- 
ceptor security for pajrment by instalments, and the drawer 
answered, the holder might do as he liked, for that he was 
himself discharged already for want of notice; when in 
£Biet he was not discharged, due notice having been given ; 
it was held, that he also was not discharged by the plain- 
tiflTs giving time to the acceptor, because his answer 
-was thought to amount to an assent to the plaintiff's taking 
the warrant of attorney from the acceptor. 

In this case, Lord Ahanley, C. J. said, ^' If the holder 
of a bill, without the knowledge of the other parties, give 
time to the acceptor, he cannot af);erwards call on the 
other parties without an injury to the person to whom he 
has given time. In such case, therefore, those parties will 
be discharged. But a man is not bound to seek his 
xemedy against the acceptor ; if he sign judgment against 
him, he will not be bound .to prosecute that judgn(ient ; 
but he must take care that he does not give the acceptor 
a defence against the drawer." 

This remark, that he must take care not to give the 
acceptor a defence against the drawer, implies, that if the 
holder agrees to give time to tiie acceptor, the acceptor 
may use it in his defence as well against the drawer, sup- 

(a) See pott, Ex parte Glen- Withall v. MMtermany 2 Camp. 
dinning. N. P.C.I 78. 

(h) 3 Bos. & Pul. 363. See 
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posing the drawer to pay the bill before the time expires, 
as against the acceptor. 

S09. In Walwyn v. St. Quintinia)^ Eyre, C. J. said, 
*' Merely proposing to take a security from the acceptor, 
would not discharge the subsequent parties unless the 
proposal was evidence of laches. If the holder enters 
into a new agreement with the acceptor for securing the 
payment of the bill, that may satisfy the bill as between 
him and the drawer, and may be considered as a new 
credit to the acceptor. There was in this case a treaty 
for such security, but it went off. Proposals for a security 
bind no one, unless they can be made use of to impute 

laches" (A). 

210. If the holder merely takes a new security from the 

acceptor, as a collateral security, and without agreeing to 
give him time, or without the intervention of circumstances 
from which a jury would infer such an agreement, he does 
not discharge the drawer and indorsers. 

In Pring v. Clarkson (e), the action was upon a bill for 
86/. 8^. Id. by the indorsee against the drawer ; the bill 
was at four months after date, accepted by J.T. Thompson, 
and payable to the order of Messrs. Gidden & Son. At 
the trial it appeared that the bill was drawn and accepted 
for value ; and Gidden & Son, the payees, had indorsed 
it to Mr. Baker, in whose hands it was when it became 
due and was dishonoured. Immediately after the dis- 
honour, Thompson, the acceptor, sent to Gidden & Son, 
the payees, another bill for 126/. which had some time to 
run, and which was indorsed by himself and accepted by a 
third person. With this bill Gidden & Son took up the old 
one, receiving at the same time the difference between the 
two in cash from Mr. Baker ; and then Gidden & Son 
indorsed the old bill to the plaintiff, who was not aware it 

(a) 1 Bos. & Pul. 652. Badndl v. Samuel^ 3 Pri. 521. 

(6) To the same effect are the (c) 2 D. & R. 78; & C. 1 B. & 
remarks of Mr. Baron Woody in C. 14. 
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had been dishonoured. It did not appear that Gidden & 
Son had in any way undertaken not to sue upon the old 
bill, or to give time to Thompson, th^ acceptor, but it 
was contended, on behalf of the defendant, that the mere 
taking of the second bill of 126L was a giving of time, and 
discharged the defendant, the drawer. The learned 
judge thought the objection not tenable, and directed 
the jury to find for the plaintiff, with liberty, however, to 
the defendant to move to enter a nonsuit. Upon motion, 
the Court refused to disturb the verdict. 

Abbott J C. J. said, " The question in this case is, whe- 
ther Gidden & Son, by taking the second bill, did, in fact, 
consent not to sue upon the first until the second was due. 
That was a question for the jury, but it was not so put to 
them on behalf of the defendant. It was put to me en- 
tirely as a question of law, and I was of opinion, that, 
unless they consented not to sue upon the bill in question 
until the bill for 126/. became payable, the defence set up 
would not be available. The safest course in this, and 
similar cases, is, to rely upon some broad and plain rule^ 
The broad and plain rule hitherto laid down in such cases 
is this ; if the holder of a bill of exchange consents to give 
time to the acceptor, he thereby discharges the other 
parties to the bill. I am of opinion in this case, that the 
defendant is not discharged merely by the fact of Gidden 
& Son taking another security, without any proof of a con- 
sent on their part not to sue upon the first until the second 
bill became due. No such consent was proved, and, 
therefore, I think the case must be governed by that cir- 
cumstance." 

Bayley^ J. said, '^ I am of the same opinion. This 
was more a question of fact than of law, namely, whether 
at the time when Gidden & Son took the second bill of 
Thompson, they consented to delay their remedy upon 
the first until the second became due. If that fact had 
been satisfactorily estabUshed it would undoubtedly have 
been a discharge of the defendant, but as that fact haa 
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not been proved, it makes all the di&rence in the case. 
I see no reason why Gidden & Son should not have been 
at liberty to take the second bill as a collateral security* 
There is nothing before us to show that Gidden & Son 
did in fact agree to give time to die acceptor, but we are 
called upon to draw this inference from the mere circum* 
stance of this bill having been given by the acceptor. 
No such inference can be drawn, unless it arises from the 
fact. The mere sending the second bill by Thompson 
does not restram Gidden & Son from negotiating or suing 
upon the first, unless there is an express consent for 
that purpose. If the facts proved in this case amounted 
to giving time to the acceptor, the argument which has 
been- urged on the juurt of the defendant woqld have been 
perfectly correct, but that is a questir^n of feet, and there 
is nothing to support it in die case. The circumstance of 
Gidden & Son having discounted the second bill, and 
Bending it forth into the world, makes no difference; fer, 
if at any period before it became due, lliey had aay 
reason to believe it would have been didionoured, they 
had a right to take up the bill again, and send it back 
to Thompson. My opinion in this case is founded upon 
ibe want of proof that Gidden & Son had bound them- 
selves not to sue upon the first bill until the second was 
at maturity." 

811. Tins case is, I believe, one of die fir^t, in which it 
is distinctly viewed to be a question for the jury, in all 
4»6es, and not a question of law, whether there has been 
^m agreement. Might it not rather be said to be some- 
times the one, and sometimes the other? Whether there 
has been an express agreement to give time is simply a 
question of feet ; but if the evidence is merely (tf circum- 
stances contended to be tantamount to an agreement, or 
to constitute, according to legal phraseology, an implied 
agreement, the circumstances being ascertained, the ques- 
tion of the agreement seems rather to be one of law, and 
is really neither more nor less than whether a legal obliga- 
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tion to give time was created by the circumstances. And 
in this point of view, I apprehend, it was, that in Bring v; 
Clarkson the question was put to the learned judge who 
tried the cause as a question of law, and that in most 
cases antecedent and some subsequeat, the judge at nisi 
prius Has himself decided itt 

In Gould v. Robion (a) the question being, whether 
there was an agreement to give time, and the evidence 
being only circumstantial, -Lord EUenborough, C. J. at 
nisi prius, himself decided it: and having altered his 
opinion when the case came before him in banc, the verdict 
was set aside, and not a new trial granted, as, I conceive, 
would have been the case, if the Court had viewed it as a 
question for the jury, but a nonsuit entered. In that case 
the defendants were indorsers. When the bill became 
due, the plaintiffs, having applied to the acceptor for pay- 
ment, agreed to receive from him about hdf the amount, 
and to draw a bill on him at a short date for the remain* 
der^ but in the mean time they were to keep the original 
bill in their hands as a security. Lord EUenborovghy C. J. 
at the trial, thought the plainti^ entitled to recover ; but 
afterwards upon motion, he said, '* I had some doubts at 
the trial, but am inclined to think now that time was given. 
The holder has the dominion of the bill at the time : he 
may make what arraiigements he pleases with the acceptor; 
but he does that at his peril ; and if he <^^eby alter -due 
situation of any other person on the bill, to the prejudice 
of that person, be cannot aflterwards proceed against him. 
As to the taking part payment, no person can object to it, 
because it is in aid of all the others who are liable upon the 
bill; but here the holder did something more: he took a 
new bill from the acceptor, a(nd was to keep the original 
bill till the other was paid. This is an agreement that in 
the mean time the original bill should not be enforced ; 
such is at least the effect of the agreement : and, there- 
fore, I think that tim^ was given." 

(a) 8 East* 8 R. 575. 
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212. The case of Goring ▼. Edmonds (a) may here be 
mentioned* 

The plaintiff, by an agreement dated the 20th of April, 
1825, sold a quantity of timber to the son of the defendant. 
One of the conditions of the contract was, that any secu- 
rities given by th^ purchaser should be taken up and dis- 
charged, half at Michaelmas, and the other half at Christ- 
mas, 1825, at furthest. The defendant, in his guarantie, 
engaged " to fulfil the said payments." The defendant's 
son soon afterwards removed the timber without any secu- 
rity being required from him, and he was not called upon 
for payment until the 19th of December, 1825, when he 
gave the plaintiff two bills of exchange for 200/. each, 
drawn by himself upon a third person, which became due 
on the 14th and 28th of March, 1826, respectively, and 
were duly honoured. A balance of 424/. then remained, 
for which the plaintiff made repeated applications, and on 
the 1st of October, 1827, the defendant's son sent him a 
bill at two months for 200/. drawn by himself on one 
Williams : this bill was dishonoured, but notice of the dis^ 
honour was not given to the defendant's son, the drawer^ 
Shortly afterwards, viz. on the 4th of December, the de^ 
fendant's son became bankrupt, and on the 27th of the 
same month the plaintiff, by his attorney, for the first time, 
appUed to the defendant, under his guarantie, for the pay- 
ment of 424/., the sum remaining due from his son, the 
principal. At this application the defendant expressed his 
surprise; but, upon the attorney producing the guarantie, 
he admitted he was liable. Upon this evidence it was left 
to the jury to say, whether the plaintiff had given time to 
the defendant's son without the defendant's consent; and 
the jury was told that it was a material fact that the de^ 
fendant had admitted his liability on the guarantie at the 
time it was shown to him by the plaintiff's attorney* The 
jury found a verdict for the plaintiff for the fiiU sum of 
424/. Upon a motion for a rule for a new trial, upon thi^ 

(«) 3 M. & P. 259; S. C. 6 B. 94. 
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grounds, 1. that the creditor had. been guilty of laches; 
and, 2. that he had given time to the principal by taking 
the bill drawn on Williams; Tindal, C. J. as to the latter 
point, said, " It has been said that the mere giving of time 
by the plaintiff to the defendant's son, as the principal, 
would have the effect of discharging the defendant as his 
surety; and that the plaintiff having taken the bill on 
Williams, and retained it without giving notice of its dis- 
honour to the drawer, he had made it his own, and dis- 
charged the defendant as surety*. But in English v. 
Darley it was held, that merely giving time would not 
discharge the surety; for Lord Eldon said, as long as the 
holder of a bill is passive, all his remedies remain ; and if 
any of the parties be discharged by the act of law, as by 
an insolvent debtors' act, that operation of law shall not 
prejudice the holder: and here the plaintiff never took 
any steps to enforce the payment of the bill The ques- 
tion I left to the jury was, whether, under the circum- 
stances, time had been given to the defendant's son with- 
out the consent (a) of the defendant. He admitted his 
liability to the plaintiff's attorney when the agreement (of 
guarantie) was shewn to him, and I thought there was no 
valid defence to the action, and that the mere circumstance 
of the plaintiff's not having made any communication to 
the defendant as to the state of the account between him 
and his son, would not operate to discharge the defend- 
ant as his surety." 

S13. And for an agreement to give time to have the 
effect of discharging a drawer or an indorser, it must be 
an agreement in the legal sense, that is, an agreement for 
which there is a consideration, or which suspends the 
liability of the acceptor. 

(a) Seemingly, the learned judge it also appears that, had there 

inferred a previous consent to time been no evidence of a consent, he 

being given, from the circumstance was of opinion there was not such 

of the defendant having sabse- a giving of time as would have 

quently admitted his liability. But discharged the defendant. 
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In Philpot ▼• Briani(a\ an action by an indorsee 
against the drawer of a bill^ it appeared that shortly before 
the bill became due the acceptor died; and the bill being 
dishonoured^ the pUuntiff had several interviews with the 
<p^son who acted for the executrix^ in which he stated 
that the acceptor had left property more than sufficient to 
pay all his debts. It iq>peared also, that about twelve 
months after the bill became due» the plaintiff wrote to 
the executrix, requesting to know when he might expect 
payment, and the answer was, that there was not then 
sufficient personal property to pay the bill, but that if he 
would let the matter stand over, the executrix would 
engage to pay it out of her own private income: to whidi 
the plaintiff repKed, that provided die interest was regu- 
larly paid, he ivould give a reasonable time. The interest 
had since been regularly paid out of the private income 
of the executrix, according to that agreement. Upon 
this evidence it was objected, that as the plaintiff had 
consented to give time to the executrix of tbe acceptor, 
'the defendant, as drawer, was discharged. A verdict 
was given for the plaintifi^ with leave to move to enter a 
nonsuit, but the Court thought die plaintiff entitled to 
recover, on the ground that the alleged agreement to ^ve 
time was not a binding contract on either of the parties, 
and therefore did not suspend the plaintiff's right to pro*- 
ceed at any time against the representative of .the acceptor, 
and consequently that it did not discharge the drawer. 
Bestf C.J. upon this point, after adverting to. the general 
principle, by which an agreement to give the principal 
'time discharges the surely, said, ^^ The acceptor of a hill 
^f exchange is considered as the principal debtor. AH 
the other parties to the bill are sureties that the acceptor 
shall pay the bill, if duly presented to him on the day it 
becomes due; and, if he do not then take it up, that they, 
,on receiving notice of its non-payment, will pay it to the 
tholder. If the holder gives the acceptor fiirther tiipe for 

(a) iM.&rP. 754. 
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payment^ without the consent of the drawer or indorsers, 
he discharges them from all the liability that they con- 
tracted by becoming parties to ihe bill. But delay in 
suing the acceptor will not discharge the drawer or in- 
dorsers, because such delay does not prevent them from 
doing that which, on receiving notice of non-payment by 
the acceptor, they ought to do, viz. paying the bill by 
themselves. The time of pajmtent must he given by a 
contract that is binding on the holder of the bill. A con- 
tract without consideration is not binding on him. The 
delay in suing is, under such a contract, gratuitous. Not- 
withstanding such contract he may proceed against the 
acceptor when he pleases, or receive the amount of the 
bill from the drawer or indorsers. As the drawer and 
indorsers are not prevented from taking up the bill by 
liuch delay, their liaUhty is not discharged by it. To 
hold them discharged under such circumstances would be 
to absolve them from their engagements without any reason 
for so doing. -In the case of The ArundelBank v. Goble, 
which is to be found in a note to Chitty on Bills, and the 
accuracy of which note is proved by my brother JSnrrof^'s 
report to us of what passed at the trial of the cause before 
him, this point was decided. There the acceptor of a 
bill applied to the holders for indulgence for some months; 
they, in reply, wrote to the acceptor, informing him that 
they would give him the time that he required, but that 
they should expect interest; and on a motion for a new 
trial, the Court of King's Bench held, that as no fresh 
security was taken from the acceptor, the agreement of 
the plaintiffs to wait was without consideration, and did 
not discharge the drawer. That is a stronger case than 
the present. In this case there was no agreement for any 
particular time, nor any consideration for giving the time 
that was given to the acceptor. If the promise made by 
the executrix of the acceptor be considered to be a pro- 
mise to pay the debt with interest out of the assets of the 
testator^ it gave no claim to the holder beyond what the 
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bill gave bim^ The executrix was, before that promiser 
was made, bound to pay principal and interest out of the 
testator's effects*- If it is to be taken to be a personal 
promise of the executrix, it is yoid under the statute of 
frauds, not being in writing. The holder, therefore, had 
no better security nor any advantage beyond what the bill 
gave him.** 

S14. If the holder accepts a composition from the ac- 
ceptor of a bill, or maker of a note, he discharges the 
indorsers. 

Thus, in Ex parte Smith (a), where the holder of certain 
bills and notes, after proving them under a commission 
against the estate of an indorser, accepted a composition 
from the makers of the notes and acceptors of the bills, 
without the consent of the assignees of the indorser, it 
was held that the indorser's estate was discharged, and 
the proof made against it was ordered to be expunged. 
*^ I go," said the Lord Chancellor, " upon this ; the debt 
is well proved against the indorser's estate; this gives his 
assignees a right of action against the acceptor, or drawer, 
for the amount paid out of the indorser's estate; but this 
right is cut away by the composition and discharge given 
to the acceptor by the holder. I think, therefore, the 
debt must be expunged." 

215.. On the other hand, as the principal is not dis-- 
charged by the creditor's agreeing to give time to his 
surety, so in like manner the acceptor is not discharged by 
the holder's agreeing to give time to the drawer or an 
indorser. Thus, in Fentum v. Pocock (6), the defendant 
was an accommodation acceptor. It appeared that the 
plaintiff had received from the drawer a part of the sum 
named in the bill, and taken a cognovit for the residue to 
be paid in instalments. The defendant had been asked 
to consent to the cognovit, but had refused, and now he 
urged it as a ground of defence; and taking such a cog-* 
novit is unquestionably a good defence for a surety. But 

(a) 3 Bro. C. C. 1. (6) 5 Taunt 192. 
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the judge at Nisi Prius^ and the Court of Comindn Pleaa 
afterwards^ thought the cireumstance of the defendant 
being an accommodation party did not constitute him a 
surety, and judgment was given for the plaintiff. 

Mansfield, C. J. said — " No doubt if the defendant 
can succeed in establishing the principle, that we must so 
subvert and pervert the situation of the parties as to 
make the acceptor merely a surety, and the drawer the 
principal, the consequence contended for must follow* 
The case of Laxton v. Peat (a) certainly is the first in 
which it was ever supposed that the acceptor of a bill of 
exchange was not the first person, and the last person^ 
compellable to pay the bill to the holder of it, and that any 
thing could discharge the acceptor, except payment or a 
release; and I never before knew that there was any dif» 
ference between an acceptance given for accommodation 
and an acceptance for value. When I first saw that case 
in Campbell, I was in the same state as Mr. Justice 
Gibhs, and doubted a great deal whether it could be law. 
The case of Colloit v. Haigh must be considei'ed, not 
as a separate decision, but as resting on the author 
rity of the former. It is utterly impossible for any judge, 
whatever his learning and abilities may be, to decide 
at once rightly upon every point which comes before 
him at Nisi Prius; and whoever looks through Camp- 
belVs Reports will be greatly surprised to see, among 
such an immense number of questions, many of them of 
the most important kind, which came before that noble 
and learned judge, not that there are mistakes, but that 
he is in by far the most of the cases so wonderfully right, 
beyond the proportion of any other judges. But Upon 
this case we think that we are bound to diffisr from him, 
and to hold, that it is impossible for us to consider the 
acceptor of an accommodation bill in the light of a surety 
for the payment by the drawer, and that we cannot, there- 
fore, say that he is discharged by the indulgence shown 

{a) See also Ruggetl v. Asmore, 4 Taunt. 730. 
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to the drawer. Certainly the paying respect to acconn-; 
BKMlation biUs is not what one would wish to do, seeing 
the mischiefs arising from them. One might find here a 
very important distinction between this case and the case 
dedded by Lord EUenbarougky namely, that here the 
person taking the bill did not, at the time when he took 
it, know that it was an accommodation bill; and if he did 
not then know it, what does it signify what came to has 
knowledge afterwards, if he took the bill for a vahiable 
consideration ? But it is better not to rest this ease upon 
that foundation, for, as it appears to me, if the holder had 
known in the clearest manner, at the time of his taking 
the 1^1, that it was merely an accommodation bill, it ivoold 
make no manner of difference; for he who accepts a bill, 
whether for value, or to serve a. friend, makes himself in 
all events liable as acceptor, and nothing can discharge 
him but payment or release. The rule, therefore, whicfa 
has been obtained for setting aside the verdict and enter* 
ing a nonsuit must be discharged." 

Heath, J. said — ** Although I feel the utmost d^r- 
ence for the decisions of the noble mad learned lord, I 
cannot concur with him in diese two dedsions in Camp- 
bell. Whoever draws an accommodation bill, prociunes 
another to accept it, and negotiates it without letting the 
person to whom he passes it know it is an accommodation 
bill, is, as I think, guilty of a gross fraud. ShaH the 
holder then be put in a worse situation by reason of the 
fraud which the drawer has practised on him? The 
Courts have gone nuich too far in lendmg snpport to 
these mischievous instruments, the «?ils resukkig from 
which we see every day. He who comes under the cka^ 
racter of acceptor anakes himself liable as such in all cir- 
cumstances; notlung can disdiarge him but p^ment or 
release. The rule must, therefore, be discharged." 

S16. So, too, the maker of a promissory note is not 
discharged by the hdder^s Mgredng to give time to any d[ 
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ihe iodorsers, Thus^ in Cfirsiairs v. RoUestonia), which 
was an action by the assignees of Kensington & Co* upon 
a promissory note of which Kensington and Co. were in- 
.dOTsees and the defendants the makers, the defendants 
pleaded that they made the note as sureties for one 
C. RoUeston, and not on their own account; and that 
Kensington & Co. had since released C. RoUeston from 
all their claims against him ; C. Rolleston was an indorser : 
and the Court held the release to him no ground of de- 
fence in the case, the defendant being the maker; in 
other words, the release of a surety does not discharge the f^ 

principal debtor. 

Per Gibbsy C. J. — '^ The defendant's object in making 
this note was to aiccommodate the payee. We agree that 
C. RoUeston (the payee), so receiving the note withoujt 
consideration, could not sue the defendants on it; njQr 
oould his indorsee, receiving it from him without consider- 
ation. It is argued that the release given by tjiue bank- 
rupts to C. RoUeston, who had indorsed the note to them, 
operates the extinguishment of that consideration which 
existed when the transaction took place, and puts the 
plaintiffs in the state of indorsees without consideration: 
we do not think that is the effect of the transSiCtion. The 
note was at first given to the bankrupts upon a valuable 
consideration; when they have got from C. RoUeaton all 
that they could get from him, they release him^ not only 
from the note, but from the debt; but we think the bank- 
rupts did not thereby relinquish their claim against the 
maker of the note. We give no opinion what would be 
the case upon a note where the holders orignally had 
notice that it was given without consideration; but upon 
the present case, we thiidc there is no ground to say that 

(a)5Taant.551. iSee alsoDiii|:- Lord E/<to, C. J. in Euglith v. 
wall y. DunsteTf Doug. 247 ; and Barley j is corrected in the valuable 
Eaylingv, MMall, 2 W. Bl. 1235. edition of the learned commenta- 
The mistake in the marginal ab- tor's reports by Mr. Eisley. 
stract of this case, pointed out by 

o2 
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the' release to RoUedton (the indorser) was a discbarge to 
the defendants (the makers)." 

2lGi It is to be observed that the learned Chief Jus- 
tice, in the last case, said, the Court reserved their opinion, 
— (** We give no opinion") as to " what would be the case 
Upon a note where die holders originany had notice that 
it was given without consideration.*' But, if mere notice 
to the taker of a bill, unaccompanied by any agreement 
on his part to regard the parties in any other light than 
that in which they stand upon the bill, is to give aU'accom*- 
modation acceptor the right of a surety, the/ decision of 
Lajrton v. Peat will, it seems, be fully re-established, and 
the principle of Fentum v. Pocock overruled ; for in the 
Jattelf case, Mansfield, C. J. said--*'^ It appears to me, if 
4;he holder had known in the cleareat manner, at the time 
of his taking the bill, that it was merely an accommo<- 
dation bill, it would make no manner of difference, for he 
who accepts a bill, whether for value, or to serve a friend, 
makes himself in all events liable, as acceptor, and nothing 
can discharge him but payment or release." 

But if the taker of a bfll not merely ha& notice that the 
acceptor is an aoootnmodstion party, but the acceptance is 
given in pursuance )of an agreement with the acceptor and 
d/awer that the acceptor tihall be thesurety of the latter, a 
question mighty asit e^ms to me, fairly be raisedy whether 
the acceptor, in this oaae^ woiild not, at leaiBtniequity,: be 
entitled to the r«lief of d surety ; ibr, altbtogh by the 
fomi of bis e»girg€fmetit he appears a ^nrincipal, aocording 
to the real transa^do^' be is « surety ; and his daimof r& 
lief would be strictly analogous to i^aaes- occprring^ every 
day; in which a joint debtor by bond(a)y or Hedog^itmiEtce, 
goes into equity to prove himself a surety, and* obtoip the 
relief of a surety. 

A diatiftction drawn by Pard^ssus. in the passaflfe'be- 

(a) "A ,ynn\ho^^, without a joinf .interestj ip tbjg case of principal 
and surety in equity.'' ^ , 
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low (a\ between the bill of exchange (lett^e de change) 
and the contract (contrat de change), of which the bill is 
the exterior sign or redaction, illustrates the position of 
the acceptor under the circumstances just supposed, and 
affords a confirmation of his right to obtain relief, at 
least in equity. If one person agrees with the creditor df 
another to be his surety, and this agreement is completed 
by the debtor's drawing on the intended surety and in- 
dorsing the bill to the creditor, the bill is not a true 
sign, for the contract, as far as the acceptor is concerned, 
is not a contract of exchange, but a contract of surety; 
and according to the real relation of the parties, the 
debtor, instead of drawing, ought to have accepted, and 
the surety to have been the drawer. 

217. The judgment (b) of the Court of Common Pleas 
in Fentum v. Pocock effectually overruled the Nisi Prius 
decisions of Lord Ellenborough in the cases alluded to in 
it, and they have never since been followed. The princi- 
ple of those decisions was, that if a bill was accepted, or 
note made, for no consideration, but merely for the accom- 
modation of some subsequent party, the acceptor or maker 
was to be considered a^ a surety^ Thus in Laxton 



(a) " On voit par ces definitions 
qu'il ne faot pas confondre les let- 
tres de change et leurs endesse*-- 
,neos avec le contrat de change. 
Ce coQtrat est la convention par 
laquelle une personne s*oblige k 
faire payer dans un ville d6sign€ 
une sorame determin^e, pour la 
valeur qu'elle repoit on doit tf- 
cevoir dan« un autre lieu que celui . 
ou la somme promise ser^ pay^e. 
La lettre de change et Tendosse- 
ment appartiennent k Texecution 
du contrat de change ; ils le sup- 
posent ; ils en scat la consequence, 



mais ils ne sont pas le contrat liU- 
meme; . Le plus souvejnt, il-eit 
vrai, laoopveiitionde<;h^geV^- 
iste, ou n'est slipuld^.^u'4n)pU- 
citement: le fait seul de la deliy- 
rance ou de Tendossement de la 
lettre en est lesigiie,*et constate 
la stipulation qui a dll la pr^dSdelr, 
ou[ aja n;kbin9~ Tacc^mpje^gn^r tacit^ 
ment, parceque tou( eifet suppose 
une cause, quoique non expriaa,(^e/' 
— -TVaiVd du Contrat et des Lettret 
de ChangCf par M, Pardessus, 
tome ii. part 1, cKfip, 1, s, 15. . - 
- {b} Ante, ip. 193. !; 
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v. Peai (a\ the plaintiff^ the indorsee of a bill, know- 
ing the bill was accepted for the accommodation of the 
drawer, gave the drawer time, and Lord EUenbarough^ C.J. 
said, ^' This being an accommodation bill within the 
knowl^ge of all the parties, the acceptor can only be 
considered as a surety for the drawer, and in the case of 
simple contracts, the surety is discharged by time being 
given, without his concurrence, to the principal. The 
defendant's remedy over is materially affected by the 
liew agreement into which the plaintiff entered with the 
drawer after the bill was due. The case is exactly the 
same as if the bill had been drawn by the defendant, and 
accepted by Hunt (the drawer) in consideration of a 
/ debt due. According to many authorities, the defendant 
upon that supposition would have been discharged by the 
time given to Hunt; and the principle of these authorities 
applies with equal strength to the facts actually given in 
evidence." And in like manner, in CoUott v. Haigh (6), 
where the bill was accepted for the accommodation of the 
defendant the drawer, and the plaintiff had given the 
acceptor time, the same learned judge said, '* The drawer 
of an accommodation bill must be considered as the prin- 
cipal debtor, and the acceptor only in the light of a surety* 
The reason why notice of the dishonour of a bill must in 
general be given to the drawer is, that he may recoup 
himself by withdrawing his efibcts from the hands of the 
acceptor; and he is discharged by time being given to 
the acceptor without his consent, because his remedy over 
against the acceptor may thus be materially affect^ed. 
But where the bill is accepted merely for the accommoda- 
tion of the drawer, he has no effects to withdraw, and no 
ir^medy to pursue when compelled to pay. He therefore 
suffers no injury either by want of notice, or by tiihe 

(a) !2 Camp. N. P. C. 185. Lord accommodation acceptor migbt b^ 

Tenterdtn^ in Yalhp v. Eber$, 1 considered as a surety, has beeh 

Bam. & Adol. TOS, says, " Lcutton long overruled.'* 

y. Peat, v^here it was held that an (b) 3 Camp. N. P. C. 281. 
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being given to the acceptor, and in an action upon the bill 
he cannot defend himself upon either of these grounds" (a). 
218. In Ex parte Glendbming (6), the Lord Chan- 
cellor (EMan) refused to adopt the principle of the de« 
cisicm of Fentum v. Pocock, and affirmed a decision of 
the V. C. at variance with it. Gkndinning, the petitioner, 
cashed for Rowe a faill of 8B0L drawn by Rowe on Ren* 
ton, the bankrupt, whom the petitioner knew to be an 
accommodation acceptor. The biU was dishonoured ; the 
petitioner arrested Rowe, and afterwards came in under 
an assignment of his effects for the benefit of his creditors. 
In consequence of this arrangement with Rowe, the V . C. 
ordered the juroof against Renton's, the acceptor's, estate 
to be expunged, and the petition of appeal from this deci- 
sion was dismissed with costs : and, on that occasion, the 
Lord Chancellor delivered remarks containing, as it seems 
to me, errors, the indication of which is of some import- 
ance in relation to my subject : — *' I perfectly remember 
when it was for the first time (c) laid down in the courts 
of law, that where there was an acceptor without effects, 
notice of the dishonour of the bill need not be given to 
the drawer. This rule being once estabhshed, there 
naturally sprung out of it a new doctrine as to the respec- 
tive liabilities of the drawer and acceptor in cases where the 
indorsee had notice that the acceptance was given merely 
for the purpose of accommodating the drawer. And the 



(a) In Perfect v. Musgrave, 6 
Price, 111, the defeodant was one 
of two joint makers of a promissory 
note, upon which a verdict was 
obtained against him; and it was 
moved to set aside the verdict, 
partly on the ground that the plain- 
tiffs had accepted a composition 
from the other joint maker; but 
the Court rejected the motion. As 
the indexes refer to this case, it 
seems necessary to notice it; but 



from the omission of the terms of 
the composition deed, the decision 
is of no practical value. 

(b) 1 Buck, 517. 

(c) It was shortly after Buller,J, 
was called to the bench. See BUk^ 
erdike v. Bollman, 1 Term R. 408. 
The novelty of the decision affords 
no presumption of its incorrectness, 
as the epoch of mercantile law 
dates from Lord Mansfield. 



/ 
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cases go the full length of determining that as between 
the drawer and acceptor and indorsee with notice, the 
drawer should be considered as the principal ; and if the 
indorsee give time to the drawer, that shall discharge the 
acceptor. These cases were diaken by the authority of 
Sir James Mansfieldy which in tihis and in every other 
Court is entitled to be received with the greatest respect. 
But I observe, in the printed report of the case, that not 
one of the numerous decisions of this Court were called 
to that judge's attention. Now the practice is quite 
familiar in this Court, whelre the indorsee, with nptice of 
the accommodation transaction, has recovered upon the 
acceptance, to allow the acceptor to prove for the amount 
under the drawer's commission. I think this equity 
naturally grew out of the doctrine of not requiring notice 
to be given when the acceptor had no effects." Now, 
if the principle is considered, according to wbich a drawer 
who has no effects in the hands of the acceptor is not 
entitled to notice, the rule referred to leads, as it seems to 
me, to none of the consequences which are here said 
naturally to spring from it. The principle is one of dis- 
favour towards the drawers of accommodation billsy^ and 
of favour towards holders, and it disentitles the drawers 
to notice, or rather exempts the holders from the penal 
consequences attached, in genera], to the neglect to give 
drawers notice^ because the relation of such dniwers to 
the acceptors is different from that which the theory of a 
bill, out of which the right to notice grows, supposes to 
exist between drawers and acceptors. The theory of a 
bill, or general principle upon which the obligation to give 
notice to the drawer is founded, supposes the bill to be 
drawn for value; and if it is not drawn for value, the obli- 
gation consequent upon the supposition does not arise, 
there being, in this case, no cause for it : without the cause 
the effect cannot follow. And in this point of view the 
cases iti^sp^ptjng notice are in no degree shaken by the 
case of Fentum v. Pocock; and^ in point of feet, those 



/• 
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•eases continue to be considered as valid. And I must add, 
that I have passed over all those cases^ because, viewed in 
a true light, as it seems to me, they have no relation to 
the principles of the law of surety, and it is erroneous to 
suppose them to rest on the assumption that the drawer 
of a bill is a principal as towards the holder, and the ac- 
ceptor a surety, if he had not effects, or a consideration, 
to meet the biU, springing from the drawer (a). 

Nor, as it seems to me, does that judgment bear the 
most distant relation to the practice of allowing accommo^ 
dation acceptors, after payment, to prove against the 
estate of the drawer ; for it is clear, that payment fbv the 
drawer's benefit, where there has been no consideration 
for the acceptance, would entitle the acceptor to be reimr 
bursed by the drawer, without supposing him to have been 
a surety for the drawer ; for the law would imply, that, in 
drawing an accommodation bill, the drawer contracted 
either to provide the acceptor with effects, or to pay him. 
And, indeed, the right of the accommodation acceptor to 
prove against the drawer remains, although the case of 
Fentum v. Pocock is, as has been just observed, recog- 
nized in all the Courts both of law and equity. 

The Lord Chancellor proceeds ^ — r" Although no man 
more than myself laments the introduction of that doctrine, 
yet I cannot overturn what has been for «o many years 
acknowledged and acted upon as part of the general mer- 
cantile law of the country." Having, therefore, deter- 
mined to view Rowe, the drawer, as the principal, and 
Renton, the acceptor, as his surety, the learned Lord 
affirmed the decision of the V. C, by which the proof of 
the holder against the estate of the acceptor was ordered 
to be expunged. But it seems from the next passage he 
thought, that if, upon the arrangement made between 

(a) It should never be. lost sight cock is in the same spirit; but tlie 

of, that the rule respecting notice rule adopted in Laxton v. Peat, on 

is, in its spirit, penal to the drawers, the contrary, is penal to holders, 

and to the holden exonerative, and and favourable to accommodatioti 

that the decision of Fentum v. Fa- acceptor^^^ 
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the holder and the drawer, there had been a reservation 
of the right to resort to the acceptor, he would still have 
continued liable, although a surety : — ** If a man by deed 
agree to give his principal debtor time, and in the deed 
expressly stipulates for the reservation of aU his remedies 
against other persons, they shaU still remain liable, not- 
withstanding the arrangement between their principal and 
the creditor; but if the creditor do not reserve his reme*- 
dies, the deed will operate as a discharge to the sureties; 
which rule, I conceive, is founded upon this maxim, that it 
is against conscience and equity that you should put per- 
sons in a situation in which they have not contracted to 
be placed. It may be said, the surety is not injured by 
the creditor's arrangement with the debtor, and in many 
cases the compromise may happen to be extremely advan- 
tageous to him: but this i% no answer to a surety who 
stands upon his contract. Besides it is evident, creditors 
would not pursue their actions with the same pressure and 
activity, if they were not urged on by the consideration 
that any laches on their part would discharge the sureties. 
Ever since Mr. Richard Burke's case the law has been 
clearly settled, and it is now perfectly understood, that 
unless the creditor reserve his remedies he discharges the 
surety by compounding with the principal, and the reser- 
vation must be upon the face of the instrument by which 
the parties make the compromise, for evidence cannot be 
admitted to explain or vary the effect of the instrument. 
I, therefore, (that is, because the alleged reservation 
was not upon the face of the instrument,) feel myself bound 
to declare, in conformity to the decisions of my predeces- 
sors, that the trust deed operated as a discharge to the 
acceptor." 

In this passage the learned Lord evidently makes no 
distinction between sureties by the proper contract of 
guarantie and accommodation acceptors, and regards as 
valid a reservation of the liability of any kind of surety. 
But to a reservation of the liability of a surety by the 
proper contract of guarantie, or of one who is considered 
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as a surety in equity, I must oppose, first, the consider- 
ation of its absurdity; and, secondly, some modern cases 
in which reservations of this kind have been regarded as 
nullities. First, to dispense with the performance of an 
obligation by him who is to perform it in the first instance, 
and to insist upon its performance by him who is only 
secondarily liable, is a manifest inconsistence with the 
essence of the secondary obligation ; either, therefore, the 
agreement to dispense with its performance by the princi- 
pal, or the reservation of the right to insist upon its 
performance by the surety, must eventually be treated as 
a nullity, and> of the two, it seems more reasonable to 
regard the reservation as a nullity, because it was not 
consented to by the surety. 2. An agreement which has 
the effect of disentitling the creditor to insist on the per- 
formance of the terms of the original contract, is, in effect, 
a discharge of the obligation created by the contract; and 
if the creditor discharges his principal, the surety is ipso 
facto discharged, in virtue of the essential principles of his 
contract: upon what principle, then, the reservation can 
be allowed to operate, let those say who think it valid. 
3. It is of the essence of the obligation of surety, that the 
surety is obliged for the same thing as the principal 
debtor; an agreement, therefore, raising an obligation 
between the two principal parties different from that to 
which the surety acceded, and in lieu of it, is inconsistent 
with the obligation of surety; the agreement, therefore, 
being allowed to be valid as between the parties to it, the 
obligation of surety becomes, in effect, annihilated : how, 
then, can the reservation operate? 4. Were a reserva- 
tion of the surety's liability consistent with the principles 
of the obligation of surety, I can see no reason why it 
should in any case be regarded as absurd : and I cannot 
h^lp thinking, that it was from an indistinct perception of 
the principles just adverted to, that Lord Eldon, in 
Boulibee v. Stubbs {a\ said, of a reservation, that a stipu- 

{d) Ante^ p. 182, n. (a). 
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lation of that kind is in many cases so very absurd, it must 
be seen plainly. 

Secondly, in Bowmaker v. Moore (a), a case of replevin- 
sureties, there was a stipulation that the agreement between 
the two principals should not discharge the sureties. But 
the Court said, when the agreement was executed, (that 
is, made,) the bond, as against the surety, was functus 
officio: and that, after the agreement, the landlord could 
not be suffered to have his original remedy against the 
surety. 

In Archer v. Hale (i), another case of replevin-sureties, 
of recent date (1828), the sureties were held to be dis- 
charged, notwithstanding a stipulation intended to remove 
their liability. 

219. The difference between a reservation intended to 
continue the liability of a mere surety, and which is null, 
and a reservation of securities, is so obvious that I scarcely 
need advert to it. Yet it seems not always to have been 
perceived, perhaps owing to the vague import of the 
word securities. A guarantie is a security; a reserva- 
tion of securities being, as to some securities, valid, this 
expression has been used as an authority for a reservation 
against mere sureties ; but the reservation which is valid 
must be understood to be exclusive of such a security, for 
this plain reason, that the reservation is inconsistent with 
the nature of a guarantie, though not of other securities. 
Thus, the bill of a third party, deposited with the creditor, 
may be reserved, if the reservation is intended, because 
the party to the bill is not, with relation to the pledgee, a 
surety : the bill with relation to the pledgee is clothed with 
the whole debt, and the creditor may say, I am satisfied 
with the bill and discharge my debtor from personal liabi- 
lity, and the party to the bill could not, as the surety. in 
such a case might say, the discharge is inconsistent with my 
contract, for the contract supposed by the bill is not a con- 
tract of surety: and> tfaerefone, without any reservation of 
such securitiesi the ereditOF may retain them for bis own 

(a) Antly ^A2^,et seq, (6) Anth, p. 1 24. See also West v. Ashdown, pott. 
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benefit, unless the retention of them appears to be incon- 
sistent with the meaning of the agreement. Thus in Tho- 
mas V. Courtnay {a), it appeared that the plaintiffs and other 
creditors of Messrs. Baker and Son had agreed to accept, 
in full satisfaction of their demands, 128. in the pound, to 
be paid by the promissory notes of Baker and Son at six, 
twelve, fifteen and eighteen months. The plaintiffs held 
at the time a bill drawn by Baker and Son, and accepted 
by Colonel Qower, and also (6) a common guarantie by 
the defendant^ and the Court held that the plaintiffs might 
use their securities: as to the common guarantie. however, 
this decision is maintainable, I conceive, only on the 
grounds contained in the following remarks of Holroyd, J. 
" In the first place it may be remarked, that the instru- 
ment (of composition) is not in terms an actual release ; 
for it is not immediate, but prospective only, the language 
being that the creditors shall and will release Baker and 

Son. Would it then operate as a release? This^ 

agreement is not under seal; how then could it operate 
as a release?' There being then no express stipulation 
for giving up securities, and nothing whence such a sti- 
pulation could be implied, and the effect of the agreement 
not being to extinguish the debt, I think the creditors 
were entitled to hold their securities, and consequently 
that the plaintiffs are entitled to hold the eight shillings 
beyond the twelve shillings upon the amount of the se*^ 
curity." 

(a) 1 B. & Aid. 1 . with respect not only to that but 

(b) The case is stated to be an to the other " security,*' the gua- 
action upon a guarantie; the argu- rantie of the defendant. And ac- 
ment, however, does not allude to cording to this hypothesis, (the only 
the guarantie, but relates solely to one which seems to roe to account 
a bill of Colonel Gower*s. I infer for the silence of the Court as' to 
that the case, by accident, was ar- the defendant's guarantie, and that 
gued with reference to the bill, it ofthe reporters as to the bill, except 
being supposed^ that if the plaintiff as it is alluded to by the Court and 
was entitled to^ reserve the bill he counsel,) the case is a striking il* 
was entitled to reserve the gViaran- lustration of the fallacy already 
tie; and so the decision respecting pointed out, as incident to the term 
the bill was considered conclusive '' security." 
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CHAPTEE VII. 

Of the Principles which regulate the Liabilities and 

Discharge of Bail. 

220. The principles of the contract of bail are the same 
as those of the conunon contract of surety, for bail are 
sureties (a). 

Bail are of two kinds, sherifif's bail or bail below, and 
bail to the Court or action, or bail above. I shall confine 
my remarks almost wholly to the latter ; for if the applica- 
tion of the principles of the law of surety to this class is 
undertsood, a perception of their application to the other 
fi>Ilows. 

The obligation x>f bail (above) is at first in the alterna- 
tive, that they shall either render the defendant, when 
called upon to do so (6), or pay what may be recovered 
against him. Correlative to the obligation of the bail to 
render, is their r^ht to keep the defendant. This right 
they posses in virtue of their office, for 

** Bail signifies guardian or. keeper/* 

*' A man bailed is, where any one arrested, or in prison, 
is delivered to others, as his bail, who ought to keep him 
to be ready to appear at a time assigned, or otherwise to 
answer for him.*' 

" And therefore the bail may keep the person com- 
mitted to them in their custody, for their indemnity.'* 



(a) " Surety, is a general word 
which comprehends all the former," 
▼iz. Bail, Mainprize, Pledge, and 
Caution. See Com. Dig. tit. Bail 

(Jf) *' The language of tiie condi- 
tion of the recognizances is, if the 
principal shall not pay the damages 
or render himself/' Xhe words. 



" or render himself/' have been 
construed to import that the prin- 
cipal is to render in discharge of 
his bail only when the plaintiff has 
by suing out a ca. sa., intimated an 
intention to take the body of the 
defendant'' Per Bayley^ J. in 
Sandon v. Proctor, 7 Barn. & Cres. 
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'^ Or^ if he be at laj^e, they may reseisBe hia^ and bring 
hkn before a justice to find new bail, or to be conunitted 
to prison" (a). 

221. The office of bail, thus defined, it is evideni;, is 
founded in the privilege ffiven by the law to the plaindfF, 
of arresting andLprisonbg, an/keeping imprUo^, thJ 
defendant. And therefore if the plaintifi, in any case, 
either had not the right to arrest, or by his own act, or 
the act of the law, has lost the right to keep, the defend- 
ant, the derivative right of the bajl ceases ; and their right 
of keeping the defendant being gone, they are discharged 
from the obligation of rendering him. 

Therefore, if a defendant becomes bankrupt and obtains 
his certificate before the bail are fixed, that is, whilst 
their obligation is in the alteniative, and before it i» 
become simply a pecuniary one, they are discharged, be* 
cause the certificate releases the defendant from pergonal 
liability t6 the plaintifi^, and consequently puts an -eod to 
the r^t which the bail had of keeping or rendering the 
defendant. In Matmin v. Partridge (6), the leading <case 
upon this subject. Lord EUenborough^ C. J. delivered 
the following judgment: — '^This was an application to 
set aside the judgment and execution against the bail upon 
payment of costs, and for returning to the bail the money 
levied ; and the ground of the motion was, that after the 
return of the capias ad satisfaciendum against die princi- 
pal, and before the first scire fiaieias against tlie bail waa 
delivered to the sheriff, the principal obtained his certifi- 
cate, which discharged him fiiom the debt ; and the ques- 
tion was, whether the principaFs certificate at that period, 
after the capias ad satisfaciendum was returnable, but 
before the time allowed the bail by the indulgence of the 
Court for rendering the principal had expired, entitled the 

(a) See Comyn's Digest, tit. JoAnsonv. Ltnrfsay, 2D.&R. 385; 

Bail, (A.) S. C. 1 B. & C. 247; Harmer v. 

(() 14 East's R. 598. See also Hagger, 1 B. & Aid. 332; Thack^ 

WooUey v. Cobbe, 1 Burr. 245 ; ray v. Turner, 1 J. B. Moore, 457. 
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bail to b^' relieved. And we are of opinion that it did. 
In Woolley v. Cobbcy I Burr. 245, this distinction wad 
made, that if the certificate were obtained before the bail 
were fixed, they were entitled to be discharged ; but if 
they were fixed befo^re the certificate obtained, they 
remain liable. And accordingly, in that case, where the 
certificate was not obtained until after judgment and 
execution against the bail, the Court refused to reliere- 
them. Bail are to some purposes said to be fixed by the 
return of non est inventus upon the capias ad satisia* 
eiendum; but if they have by the indulgence of the Court 
time to render the principal nntil the appearance-day of 
the last scire facias against tliem, and which they have 
the capacity of using, they cannot be considered as com- 
pletely and definitively fixed till that period. As, there- 
fore, the principal obtained his certificate before the time 
for rendering was out, and therefore before they were fully 
and finally fixed ; as the principal would have been enti- 
tled to an immediate and unconditional discharge had he 
been rendered; and as the bail would have been entitled 
to have had an exoneretur entered on the bail-piece, had 
they applied for it; we are of opinion that they are enti- 
tled to the indulgence they now ask upon the terms on 
which they ask it, namely, on payment of costs, and there- 
fore that the rule should be absolute." 

9SZ. But a certificate derives its efficacy only firom the 
allowance by the Lord Chancellor, and therefore, if the 
bail are fixed before it is allowed, they are not entitled to 
an exoneration, although it has been signed by the credi- 
tors. Thus in Stapleton v. Macbar{a\ where the bail were 
fixed between the signature of the certificate of their prin- 
cipal by his creditors, and the allowance of it by the 
Lord Chancellor, the Court of Common Pleas refused to 
relieve the bail. Gibbsy C. J. after stating the question 
to be, whether the bail who by the letter of their contract 
were liable should be discharged, said, ^* In the case of 

t«) 7 Taunt. 589. 



DISCHARGE OF BAIL. 



sm 



Walter v. Gibbeit (o), the action was brought in 1765 ; 
the certificate signed in 1766; the debt proved in 1767; 
the certificate allowed in July, 1768, and the judgment on 
the scire facias against the bail was dated the 4th of June> 
1768. The bail brought error, and it was held that the 
allowance of the certificate has no relation back, and 
that until it was allowed by the Chancellor it was nothing. 
It is a matter of indulgence whether the bail shall be 
relieved or not; and the only ground on which the Court 
relieved the bail is, that at the time when you proceed 
against the bail, the principal is discharged; but here, at 
the time that the plaintiff obtained judgment against the 
bail, nothing hindered the plaintiff from pursuing the 

principal The question here is of relieving the 

bail. The rule is, that bail, fixed by a regular judgment, 
jihall not be relieved, unless the bankrupt was, at the time 
when they were fixed, in such a situation that he could 
not be sued. Their relief, up to the time when the scire 
facias is returnable, is matter of right; then relief for 
eight days afterwards is matter of indulgence; but there 
is no instance where relief has been given on the ground 
that before the bail were fixed the bankrupt had con-> 
formed. As no such case has been found, I am clear the 
bail are not entitled to reUef.*' 

2SS. If a defendant succeeds to a peerage (6), or be- 
comes a member of the House of Commons (e), or receives 
sentence of transportation for felony (d), or is sent out of 
the kingdom under the alien act (e\ or dies before the 



(a) 2 Wm. Bl. 811. See also 
Hodgion v. Temple, 5 Taunt. 503. 

(b) Trinder v. Shirley^ 1 Doug. 
45. 

(c) Langridge v. Flood, cited in 
Grant v. Fftgan, 4 East's R. 189, 
et 1 Tidd's Pract. 293. 

(d) Wood V. Mitchell, 6 Term 
R. 247 ; Sharp v. Sherif, 7 Term 



R. 226; Daniel v. Thomson, 15 
East's R. 76. 

(e) Merrick v. Voucher, 6 Term 
R. 50. See also Pottell v. Williams, 
7 Term R. 517, where, for the same 
cause, the Court ordered the bail 
bond given to the sheriff to be de- 
livered up to be cancelled. 
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bail are fixed (a), tlie bail aie di^cbargedy becanse the 
eSect of each of those events is, to deprive the plaintiff of 
his authority or povrer over the person of the defendant, 
and the bail of their right or power to render the defend- 
ant. Thus, hi the case in which bail applied for an 
exoneration on the ground that their principal had been 
sent out of the kingdom under the alien act, Lord Kenyan 
said, *' The hwl only engaged for the principal in the 
then situation of the parties : but it is now become impos- 
siUe for them to raider ihe principal, and this impossi- 
bility does not arise from any act which they could eon>- 
troul, but from the operation of an act of parliament. 
These bail, tiierefore, to whom no fault or neglect whatever 
is imputable, ought not to suffer in consequence of an act 
which was passed for the benefit of the public." 

In like manner, if the plaintiff proves under a commis- 
sion of bankrupt against the defendant before the bail are 
fixed, they are discharged, because proving under the 
commission is an election to resort to the defendant's 
estate, in lieu of pioceeding against him personalty; aftiar 
which, the plaintiff could not take him on a ca. sa., or caQ 
on the bail to exercise their derivative right of rendering 
him. The Court, in the case alluded to {b\ '^ were clear 
that the effect of the statute*' (49 Geo. 3, c. 1@1, s. 14, 
with which 6 Geo. 4, c. 16, s. 59 (c), corresponds) " was, 
that after the pkintiff had proved under the commission, he 

(a) Chandler v. Roberts, 1 low or perfected his bail above, or 

Doug. 58. . , . if the (defendant has piit in or per- 

(6) Linging v. Comyn, 2 Taunt, fected sueh bail, to have recourse 

246. against such bail, by requiring the 

(c) This section concludes with bail below to put in and perfect 

the following proviso : — " Provid- bail above within the first eight 

ed also, that any creditor who shall days in term after notice in the 

have so elected to prove or. claim, London Gazette.of the superseding 

if the commission be afterwards such commission, and by suing the 

superseded, may proceed in the bail upon their recognizance, if the 

action as if he had not so elected, condition thereof is broken.'^ There 

and in bailable actions shall be at is mudi confusion of idea in this 

liberty to arrest the defendant de proviso, 
novo, if he has not put in bail be-» 



DISCHARGE OF BAIL. ^11 

could not take the defendant in execution; and the bail 
were only liable in case the plaintifi^ being entitled by his 
judgment to take the defendant on a capias ad satisfacien- 
dum, should be unable to do so."' 

224. But if it is not until after the bail are fixed^ that 
the defendant obtams his certificate (a)^ or dies (6), the 
bail are not discharged; and this^ the converse of two 
of the above cases, equally proves the agency of the 
general principle stated ; for the bail when fixed have no 
longer the right of rendering the defendiuit, and, there- 
fore^ when they are fixed, an event, which merely exempts 
their principal from a liability to be rendered, does not 
affect them. So bail in error are not discharged by the 
certificate of the defendant (c), because their obligation is 
not in the alternative, but is simply pecuniary, and they 
have at no time the custody of the defendant, nor, conse- 
quently, the right of rendering him. Mr. Justice Ashurst 
said, *^ The Court will never order an exoneretur to be 
entered but where the bail have a right to surrender the 
principal. But that is not the case with bail in error, who 
have not the alternative of surrendering the principal. 
And though the principal be himself discharged by his 
bankruptcy, yet the plaintiff may have recourse to tjie 
bail (in error)." And BuUer, J. said, ** where there are 
bail to an action, and the principal becomes a bankrupt 
before they are fixed, they ought in strictness to surrender 
the principal, who, being a bankrupt, would be immedi- 
ately entitled to be discharged. Therefore, the Court, to 
avoid circuity, have done that directly, which they (the 
bail) could only otherwise do indirectly. But that is never 
done in favour of bail in error, because t^ey cannot sur- 
render the principal at all." 

225. If a defendant obtains a writ of error, it suspends 
the right of the plaintiff to proceed upon the judgment 

(a) WooUey v. Cobbe, 1 Burr. (b) Rawlinston v. Gunston, 6 

245. See also Cockerill y.Owst<my Term R. 284. 
id. 436. (c) Southcote v. BraithwaiUf 1 

Term R. 624. 
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obtained below, and, consequently, it suspends his right to 
proceed against the bail {a). An injunction has the same 
effect (b); immediately restraining the plaintiff from pro- 
ceeding against the defendant, it consequently prevents 
him from proceeding against the bail, they being in general 
liable only whilst their principal is liable, and any pro- 
ceeding against them would be a contempt of the injunc- 
tion granted in favour of their principal. 

226. If the plaintiff agrees to give the defendant time, 
whether before or after judgment, and whether the bail 
are fixed or not, the bail are discharged, as common sure- 
ties are, when time is given by the creditor to their princi- 
pal. Thus, for instance, a plaintiff, after obtaining judg- 
ment, agreed to take bills of the defendant payable at a 
future day, and accepted by a third person. This gave 
the defendant an immunity from arrest until it was seen 
whether the bills were paid, and, therefore, the bail, it 
was held, were discharged (c). 

Per Gihbs, C. J. " Here it appears, that the defendant 
has procured a surety to accept bills payable at a future 
day, and those bills being payable at a ftiture day, the 
defendant has purchased the privilege of being free from 
arrest, until it be seen whether the bills will be paid or 
not; he has given, therefore, a consideration for his free- 
dom from arrest for a certain time, and until that is 
expired, the plaintiff could not take him ; and that being 
so, according to the doctrine of all the cases, the bail are 
discharged.'' 

227. But merely taking security from the principal 
debtor, under circumstances which exclude the supposi- 
tion that the creditor has agreed to forbear in consideration 
of the further security, or without the intervention of cir- 
cumstances from which such an agreement may be inferred, 
will not entitle the bail to an exoneration. 

(a) Ferry v. Campbell, 3 Term (c) WillUm v. Whitaker, 7 

R. 390. Taunt. 53. 

{b) Chaplin V. Cooper, 1 V. & B. 
19. 
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Thus^ where the plaintiff took bills of exchange from a 
defendant with an express stipulation that he should not 
be precluded from proceeding while the bills were runnings 
the bail were held not discharged {a), 

Gibbs, C. J. said, ^^ The doctrine was first introduced 
in courts of equity, that if the creditor gives time to the 
original debtor the surety is discharged. It was founded 
on this principle^ that every surety has a right to come 
into a court of equity and require to be permitted to sue 
in the name of the original creditor. If the creditor gives 
time to the original debtor, he thereby prevents the surety 
from using his name with effect. The courts of law have 
held with respect to bail, that the bail are entitled to sur- 
render the principal at any time. wheneTer the plaintiff 
himself would not be precluded from taking or proceeding 
against him. If the creditor gives time to the principal, 
the creditor cannot, during that time, take or proceed 
against him ; neither during the same period can the bail, 
who are, therefore, discharged. In this case bills, of ex- 
change are given, and it is agreed, as it is said, that the 
plaintiff should not proceed against the original defendant, 
unless it should appear that the bills failed to be duly 
honoured. On the other hand, it is positively sworn that 
it not only was not agreed that the plaintiff should not 
proceed while the bills were running, but that it was 
expressly agreed that the plaintiff was to be at liberty to 
proceed during that period. It is said, and is not wholly 
incredible, that the defendant said, ^ proceed against me 
or not, as you please ; I throw myself on your mercy ; but 
to induce you not to proceed, I put these securities into 
your hands.' The plaintiff expressly swears that he never 
made any agreement to give time. The plaintiff, there* 
fore, not having ever given time to the defendant, has 
never precluded himself at any moment from proceeding 
against the defendant, and having never precluded him- 
self at any moment from so proceeding, the bail were 
never at any time prevented from surrendering the de- 

(a) Melvitl v. Glendinning^ 7 Taunt. 125. 
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fendatit, oonsequently they would bave been warranted in 
surrendering him at any time of. this transaction; and, 
therefore, they are not thereby discharged from their 
liability. But as this transaction might well mislead the 
bail, if unexplained, the rule must be discharged without 
costs." 

228. In like manner, if the plaintiff merely remits hb 
legal diligence, the bail are not entitled to be exonerated. 
And, therefore, where (a) the plaintiff, after obtaining 
judgment and issuing a ca. sa. merely oflfered to accept a 
composition, saying at the same time, he would not arrest 
the defendant for three weeks, that he might have the 
opportunity of consulting his creditors, the Court refused 
to relieve the bail. Gibbs, C. J. said, '^ The plaintiff, by 
remitting his legal diligence, does not bar the bail from 
surrendering their principal at any moment ; the plaintiff 
has never disarmed himself ; he has never put himself in 
such a situation that he might not at all times proceed 
with his action.'* 

229. A reservation of the instant right to proceed 
against the bail, accompanying an agreement to give time 
to the principal, is a nullity. And so is such a reser- 
vation, if the creditor, in favour of the principal, in any 
manner dispenses with the performance of the condition 
for which the bail are Uable. Thus in West v. Ask^ 
down (6), the defendant offered to render himself on the 
13th of May, but the plaintiff dispensed with the surren- 
der, and gave him time, on the understanding that his bail 
should continue liable, aiid the bail ignorant of this, signed 
an agreement to continue liable; proceedings having 
afterwards been taken against the bail, it was held that 
they ceased to be liable when the surrender was dispensed 
vrith, and their agreement made in ignorance of the offered 
surrender could not* revive their liability (6). 

Per Curiam. *' The bail ceased to be liable when the 

(a) Brkkuood v. Annm, 5 <^) 7 J. B. M. 568. &C.1B. 
Taunt. 614. 164. 



DISCHAEGt; OF BAIIm 21$ 

clefendant's surrender was fiispeiised witb^ and they could 
not become liable afterwards^ by the agreement which 
they entered into, in ignorance -of the circumstance that 
the defendant had of&red to surrender, or of the effect of 
die plaintiffs having allowed him time. This is Uke the case 
on which time is given to the principal." 

230. If the plaintiff* accepts from the defendant a cog« 
novit for the payment of the debt by instahnentSi the bail 
are discharged, unless they are parties to the arrange-^ 
ment. " For," said Lord Mansfield, C.J. (a) " if the de- 
fendant had been surrendered after such a cpgnovit, the 
'Court would discharge him. The purpose of all these 
proceedings is, to secure the plaintiff*. But the plaintiff* 
has agreed to take the money in a diff*erent way, and 
therefore the bail are discharged/' And^er Mr. Justice 
Heath, '^ It would be very extraordinary that if the 
plaintiff* parted with the power of taking the defendant 
until de&ult made in payment of the instalments, the 
power of taking him should still subsist in the. bail; that 
power is entirely derived from him, and dependent upon 
the power of the plaintiff* to take him." Per Cl^ambre, 3. 
*^ If the bail were to surrender the principal, they would 
be discharged in a circuitous way, for no doubt the Court 
Would hold the princq)al entitled to his. It .does not 
appear that in the case of 'Hodgson v. Nugent the cog- 
novit was for pajrment by instalments : without time given, 
it is hot a discharge." 

In the argument upon the case last referred to, it had 
been suggested, that in the King's Bench there were cases 
opposed to the principles stated in the above judgments, 
but, upon inquiry, Heath, J. reported, " that the judges 
of the Court of King's Bench declared that the practice 
there was now settled to be, that the bail were discharged 
by such a cognovit." And Gibbs, J. adverting to this 
question, said, ** I was of counsel in the cause in the 
Court of King's Bench, in which it lately was ruled, that 

(a) Bowsfield y^ Tower, 4 Taunt. 456. 
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by giving a cognovit payable by instalments, the bail were 
discharged, by analogy to the cases where a creditor, by 
giving time to the principal, discharges the surety. The 
bail cannot render the principal if the plaintiff gives the 
defendant time for payment by instalments, until the tune 
when failure is made in payment of an instalment. The 
bail, therefore, are put in a different situation from that in 
which they placed themselves when they entered into their 
recognizance." 

In Thomas v. Young (a) also Mr. Justice Bayley said, 
*^ That the plaintiff could not give a partial indulgence to 
the principal without the consent of the bail; and that if 
he did he discharged them, for the bail could not after 
this have rendered the principal.*' 

231, But if the cognovit is payable within the time in 
which the plaintiff could have obtained judgment and 
issued execution, had he regularly proceeded through the 
various stages of the action, the bail are not discharged (&)• 

Per Lord Tenterden, in Roche v. Stevenson : — ** We 
are clearly of opinion that bail are not discharged by the 
plaintiffs taking a cognovit from their principal without 
their consent or knowledge, unless by the terms of the 
cognovit he is to have a longer time for the payment of 
the debt and costs than he would have had if the plaintiff 
had proceeded regularly in the action (e).*' 



(a) 15 East's R. 616, overruling 
the antecedent opinions of the 
Court. See Shakespeare v. Phillips, 
8 East's R. 433, where Lord EUen- 
borough said, with reference to a 
cognovit for payment by instal- 
ments, << The debt, qu^ debt, was 
instantly due, both as against the 
principal and bail, but only with a 
stay of execution, according to the 
terms of the cognovit, for certain 
proportions, till certain times. 



Then the undertaking of the bail 
is either to render tlie principal 
or pay the condemnation money, 
which as against them, when they 
became fixed, was the one entire 
sum of 70/., only with the samd 
dies dati given as in the case of 
the principal." 

(6) 9 B. & C. 707. Same de- 
cision against the other bail in 
Stevenson v. Crease, 4 M. & R. 561. 

(c) This decision, upon its first 
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233. In Htdme v. ColeSy the case of a common surety^ 
there is a correspondent decision. That was a motion for 



appearance, struck me as bein^ at 
variance with established princi- 
ples; (see the Legal Observer, 
vol. i. pp. 190, 219; 282;) and 
after much discussion and thought 
upon the subject^ I continue of 
that opinion. It seems to me, 
that were no other parties inter* 
ested than the two principals, that 
is, the two parties to the cognovit, 
the plaintiff and defendant, the de- 
fendant, if in prison, might appeal 
to the Court, and resting upon the 
cognovit say, '^ here is a proceed* 
ing by which, until the time arrives 
when the plaintiff can take his 
judgment, he has made me a free 
man;'' and claim to be released 
from prison : and if so, his bail, 
who are his gaolers, and who are 
entitled to keep him only so long 
as, supposing him not to have ob- 
tained bail, the plaintiff might have 
kept him in prison, may come and 
claim their exoneration; for the 
authority of the bail, originally de- 
rived from the plaintiff's right to 
arrest the defendant, subsists at 
each successive moment on the 
continuance of the plaintiff's right 

(a) '* Formerly the method was for 
the bail to surrender the defendaDt, 
and then for him to apply to be dis- 
charged upon an aflSdavit, stating the 
fiict of his having become bankrupt 
sdnce the cause of action arose, and 
obtained a certificate of his conformity 
to the commission. But of late, where 
a bankrupt is entitled to his discharge, 
the Court, to ayoid circuity, have or- 
dered an exoneretar to be entered on 
the bail-piece without the form of a 
regular surrender of the bankrupt by 



to imprison, or keep imprisoned, 
the defendant. If the fair mean- 
ing of such a cognovit is, that it 
makes the defendant a free man, 
there is no resisting the conclusion 
that it entitles the bail to an exo* 
neration ; for the modern practice 
is, that the bail shall be considered 
as exonerated, from the moment at 
which, supposing them to have 
made a render, the defendant would 
be entitled to his liberation (a) ; 
and the bail may, at any time after 
that moment, claim a formal exo« 
neration. In defence of the con- 
struction of the cognovit here as 
sumed as the basis of this argu- 
ment, it may be said, that it is at 
least as natural as the opposite 
construction, that is,' the construe* 
tion according to which such a cog- 
novit does not make the defendant 
a free man ; and the consideration 
of public policy which favours per- 
sonal freedom makes it preponde* 
rant. If there is a doubt, th^ 
public policy requires the decision 
should be in favour of the defend-* 
ant. 



his bail. Here it is clear the bank- 
rupt himself would not have been en- 
titled to his discharge if surrendered, 
and the bail can never be in a better 
situation than their principal." Per 
X^rd MamJUldf C. J. in Meariin v. 
Hara, 2 Cowp. 823. Under the old 
practice the bail were often in a much 
worse situation than their principal; 
for he might be entitled to be at large, 
and yet they would still be liable 
unless they could formally surrender 
him. 
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^xnis^WMj^m to rettram the defi^n^wt, tbe admiDisteEitor 
of Catherine Colesi from .{^rooeediiig 4it b^ {Ugains^tttiB 
plaintiflfupon a bond given to the intestate hj oneJBuckr 
hardt and t]^e plaintiflt Hufane^ as l$ia furety. The &ct8 
i^flied upon in support , of the motiop were^ that nai June^ 
}J&iy, Ca|lie)7i9e Qol^s cojo^enc^d an aqtit^n on^ th^ boQ(i 
against B^ckhar4t^ and afterw/^rds, m.tbe^jiaio^ mpntb« 
tpok a cognovit from him for the debtj with a atipidation 
that judgment should npt be entered upi nor exeoutioQ 
issued, until the first of August following. It was insisted 
that this was a giving tii^e to the principal which dis? 
cil^a^ged the plaintifi» . the surety* The Vice-Chancelloi: 
(JSturt) said, *^ The principle of discharging a surety by 
the giving of tune by tbe creditor, is a refinement of a 
Court of Equity, and I vrill not refine upon it. By the 
arrangement complained of, time was not given, l)ut the 
remedy was accelerated (a). 

^33. So too bail are not discharged by tl^e plaintiff's 
taking a cognovit upon which he may sign judgment 
ixntanter; because, upon the plaintiff's eittering up judg^ 
ment, the bail might afterwards have rendered the de- 
fendant (b). 

234% If, heSore bail above are put in, the plaintiff takes 
from the defendant a cognovit, whether with or without 1^ 
stay of execution, the bail to the sheriff are discharged; 
for the acceptance of a cognovit operates «s an adnussion 
by the plaintiff that the defendant has appeared to the 
action; and the defendant's appearance is a performance 
of the condition of the bail bond (c). 

(a) In Jay v. Warren,! Car. 8c coald have been Obtained 'a^nt 

Payne, N.P.C. 532, an action by him. See also Lee y. Levi, 1 Carl 

the indorsee against the indorser & Payne, N. P. C. 553. ' 
of a bill, Ahhoit, C.J. ruled that {h) Ter HeatH, J. in 1^ JS^ 

the defendant was not discharged v. The Sheriff' of Surrey, I'Taun't^ 

by the plaintiff's having taken from 161. ' 1 

the acceptor a cognovit giving three (c) Farmer v. Thbrfey, 4 B, Bi 

weeks' time, which was a period Aid. 91 . 
short of that in which judgment 
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235. A fortiori, the bail to the sheriff are discharged if 
the plaintiff accepts a cognovit for' the payment of the 
debt by instalments. 

Per Mansfield, C. J. (a) — " A cognovit, except under 
particular circumstances, is a discharge of the sheriff. It 
certainly would be proper to inquire whether it is given 
with or without notice; but here it is without notice; and 
the question is, whether in that case it discharges him. 
The effect of this instrument was^ that from the time of 
giving it, the defendant could not be taken by the sheriff. 
If other bail had been put in when the first were rejected, 
though they might have surrendered the defendant before 
giving this cognovit for payment by instalments, they 
could not do it after; and if they had taken him after* 
wards, he would have been entitled to his discharge. 
The duty of the sheriff is to bring in the body of the 
defendant: the defendant appears in Court and acknow- 
ledges the debt." 

Per Heathy J. — " If fresh bail had been put in, and 
the defendant had then given a cognovit, authorizing the 
defendant to enter up judgment instanter, the bail might 
afterwards have rendered the defendant. But the secu- 
rity here taken is for a payment by instalments. This is 
like the case of a bill of exchange : if the holder does not 
proceed in due time against the acceptor, he discharges 
the drawer. Here a party elects a different remedy 
against the defendant, and thereby absolves the sheriff 
from his responsibility. So if a receiver takes security 



(a) In The King v. The Sheriff 
of Surrey t \ Taunt* 159. The most 
profound acquaintance with the 
general principles of the obligation 
of sureties is on all occasions dis- 
played by this learned judge and 
bis immediate successor (Gibbt, 
C. J.); and I strongly recommend 
to the student a careful and fre- 



quent perusal of their judgments. 
Upon several questions of the 
law of principal and surety, the 
Court of King's Bench has been 
influenced, in an important degree, 
by the decisions of the Court of 
Common Pleas during the time of 
these judges. 
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from a tenant, he make» himself liable* This cognovit is 
a new modification of the debt, and the plaintiff, by 
acquitting the defendant of the former debt, acquits the 
sheriff." 

Fer Chambre, J. — " Is not this very different from the 
case of bail. The defendant is in the custody of his bail,, 
but here you treat him as being present in the Court. 
He appears in Court when he gives a cognovit, and the 
sheriff has done his duty when the plaintiff has accepted 
his appearance in Courts the sheriff has nothing further 
to do." 

236. In Charlton v. Morris (a), the bail (to the action) 
consented to the defendant's giving a cognovit on such 
terms as he could obtain from the plaintiff. A cognovit 
was given in February to pay in May, and default having 
been made in May, after some further negotiation with 
the defendant, which proved fruitless, the plaintiff left a 
ca« sa. against him in the secondary's office, to be returned 
Don est inventus, and then proceeded against the bail and 
signed judgment against them* But the Court set aside 
the proceedings against the bail, thinking that according 
to the true construction of the agreement on the part of 
the bail, they ought to have had notice of the terms 
agreed upon between the plaintiff and defendant, or of 
the failure of the subsequent negotiations, supposing their 
agreement extended to those negotiations. 

837. In like manner, in Cli/t v. Gye (b), where the bail 
below consented to the plaintiff's taking a cognovit with a 
stay of execution for a month, the Court of King's Bench 
held, that, under such an agreement, the bail were entitled 
to notice of the default of their principal before proceed- 
ings could be taken against them; and, therefore, the 
plaintiff having taken an assignment of the bail bond, and 
commenced proceedings upon it, without giving notice to 
the bail, the Court set aside the proceedings. Lord Tenr 

(a) 6 Bing. 427. {b) 9 B. & C. 422. 
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infent, the fair ititerpretation of 'wliich ii^pfea*fir to be/lhW 
thi&y ishall' remain liable, notw'itKdtaTfding th<e <^gnatit; but 
that the time for putting in bail above shall be enlargiftd. 
I think that the time f6r sro dding canhot rea^iiaHbly be 
held to have ^irpired ilititll th^y nebdv^d nbtice that tb6 
cognovit TTcis unsatisfied: tfie proceedings agamst the bail 
were, therefore, comtneneed too noiyti,'hitd bught to foe set 
aside, but without eodtfe.*' ■ ■ ' • • .. 

'^S8. Bail are likewise discharged b)r their OWirbMilt- 
ruptcy and certificate; the bail above if they are fixed, 
and the ball to the sheriff if the bail bond is forfeited, be- 
fore they obtain their eertificate {&). 

Ofkhe Appropriation of Payments. 

239. The general rule is (6), that the party who pays 
money has a right to apply the payment as he thinks fit. 
If there are several debts due from him, he has a right 
to say to which of them the payment should be applied. 
If he does not make a specific application at the time of 
pfiyipent, then the right of application geperally devolves 
on the party who receives the money, If there is only one 
account, and that a running account, there is no room for any 
other appropriation than that which arises from the order in 
which the receipts and payments take place and are carried 
into, the ^CQount(c). Presumably, in such a case, it is the 
first item on the debit side of the account which is dis- 
charged or reduced by the first item on the credit side. The 
appropriation is made by the very act of setting the two 
items against each other. Upon that principle all accounts 
current are settled. And the same principle applies to those 
accounts current in which, after the death either of any of 
the creditors or of the debtors, the account of the survivors 

» 

(a) Dintdule v. Ean^St 4 J. R 65; &C. 2 D. & IL 219. Se^ Uie 

Moore, 350 ; Littkwood v. Crow' judgment of Bayleyy J. 

ther, 3 D. & R. 533. (c) Claytons case, 1 Mer. 572. 

(6) Simson v. Ingham, 2 B. & C. 
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is kept as a contiQ«ation of the old account in which the 
deceased was interested/ the old and the new account 
being consecutive, and making only one entire account 
together. Thus, in Claytoti% case (a), payments made by 
surviving partners agaiiist whom there was a general 
aocouiit, includk^ items which occurred in the; life-tune 
of the deceased partner, were held to extinguish the old 
deirt; and in like manner in Bodenham v. Purehas (6), 
the converse of Clayton's case, payments made after th^ 
deceiiseof one'of the creditors, upon one continued account, 
which included items in the life-time of the deceased cre- 
ditor, were held to apjdy to the oldest items. 

From these rules no exception U made (c), nor relaxation, 
in favour of sureties; but any appropriation made by the 
party entitled at the time to appropriate, is binding alike 
on the surety as on the principal debtor; and the question 
in all cases is simply whether there has been an appro- 
priation. 

240. It has been held that an entry of payments to one 
account, if not communicated to the parties making the 
payments, does not preclude the creditor from appro- 
priating them subsequently to any other account to which 
he might have originally appropriated them. Thus, in 
Simson v. Ingham (cQ, one of several parties who had an 
account with the plaintiffs as bankers, died in September, 
1814; the surviving partners continued to bank with the 
plaintiffs, and for a short time the old and new account were 
kept continuously; but in November the bankers $ent in the 
two accounts distinct from one another; the one made up 
to the day of the death of the partner, and the other com- 
mencing from that period. It was insisted that at that 
period the plaintiffs were precluded from separating the 
accounts, by the entries already made in their own books. 

(a) Suprhy p. 221, n. (c). Per Best y C.J. in WiUiamsv.Bjaoh 

{b) 2 B. & Aid. 39. limon^ 3 Bing. 75. iS. C. 10 J. B. 

(c) '' Unless by distinct agree- Moore, 362. 

ment, the surety can have no con- (rf) 2 B. & C. 65. 5. C. S D. fc 

troul over the way in which the R. 249. 

principal shall make his payments." 
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But the Court thought otherwise^ and. Bayley^ J. sa]4« 
*^ If indecKi a book had been kept for the coaimon use of 
both parties, as a pass book, and that had been cotmnuni- 
cated to the opposite party, then the party making, such 
entries would have been precluded from altering that 
ILCcpunt; but entries made by , a man in books which he 
keeps for his own private purposes, are not conclusive on 
him until he has made a communication on the subject of 
those entries to the opposite party* Until that time he 
cdntinues to have the option of applying the several pay<> 
ments as he thinks fit." 

Hohoyd^ J. said, '^ The persons paying the moi^ey not 
having made any direct application of it, the right of 
making such appUcation devolved on the receiver; and if 
they have done any act which can be construed as such 
an application, it is equally clear that^ although they did 
not apply it at the moment of the payment, they would 
have a right to make the application at a subsequent 
period. The question, therefore, is, whether, from any 
enlary in the books, there appears to have been a complete 
election by them to apply the payments in any other way 
than they are applied in the accounts which have been 
actually delivered. Now these entries not having been 
communicated to the opposite party, it seems to me that 
the election was not complete. The effect of making the 
entries in their own private books shews only that the 
idea of so applying the payments had passed in their own 
minds. It is much the same thing as if they had expressed 
to a strangcq: their intention of making such appUcation of 
the payments, and had afterwards refused to carry the 
intention into eiSect." 

Best, J. said, ^^ It is said that this application of the 
money was made too late, and after the plaintiffs were 
precluded from so applying them, by their having pre- 
viously entered them to the credit of the old firm. It is 
true Sir William Grant says, in Clayton's case, that by 
the civil law the application is given first to the debtor 
and then to the creditor, and that as well the creditor as 
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the debtor must make his election at the time of payment; 
and that unless such election be immediately made^ the 
law will appropriate it in discharge of the most burden- 
some, and if all are equally burdensome, of the oldest 
debts. J^ut, according to the cases there cited, our law 
does not require of the creditor an instant decision. I 
think that he has a reasonable time to decide to which 
account he will place a sum that has been paid him without 
any application by his debtor, and more than a reasonable 
time has not been taken by the plaintiffs. When once the 
creditor has made his election he is bound by it." 

241, In Shaw v. Picton (a), it appeared that Lord 
Alcanley was the grantor of several annuities^ and in con- 
sequence of an application to him by the attorney of the 
agent of the grantee, and a similar application to Lord Foley y 
his surety, a meeting took place between those parties ; and 
that afterwards several sums of money were paid by Lord 
Ahanley to the agent, to whom the attorney had referred 
him. From these circumstances the Court inferred an 
intention on the part of Lord Ahanley^ that the money 
should be appropriated to the account on which Lord 
Foley was liable as his surety. ** It is contended," said 
Abbott, C. J. ** that Howard and Gibbs (the agents of the 
grantee) had a right to apply these sums to the bill 
account" (another account in which Lord Alvanley was 
indebted), *'and, perhaps, as between them and Lord 
Alvanley, they might be entitled so to do; but LtordFoley 
had a right to interfere, and say that they should not be 
so applied. They were obtained in consequence of the 
application to him, for it is plain that Lord Ahanley, in 
consequence of his remonstrances, paid the money in 
order to relieve Lord Foley. If the money was so paid, 
Lord Foley was thereby discharged from his liability." 

242. In Dunn v. Slee (6) it seems to have been admitted, 
that if the creditor received money on the specific account 
of a security, in which some of the parties are sureties, 

(a) 4 B. & C. 715; S. C. 7 D. & R. 201. ijb) Holt, 399. 
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the creditor is bound by the appropriation, but the evi- 
dence offered to establish the fact of the appropriation 
was deemed inadmissible. The evidence was a declara- 
tion of one of the obligees, made after the payment ; and 
Park, J. said, " What West said at the time of payment, 
or at the time when payment was demanded from J Slee 
(the principal), was a fact that might be proved; it would 
be a part of the res geatce ; but any declaration made after 
payment, on what account he received the money, is no 
evidence against the plaintiff." But West might have 
been called. The action was by one surety against 
another for contribution. 

243. In Plomer v. Long (a), an action upon a bond, in 
which there was a surety, it was contended that the pay- 
ments by the principal obligor subsequent to the execution 
of the bond, ought to be appropriated to the bond, in 
favour of the surety. But Lord Ellenborough, C. J. said, 
"The plea is payment, and the question is, whether the 
payment was made animo solvente. The general rule is, 
that where nothing is directed as to the application, the 
person who receives may apply it. In a Court of law this 
cannot be considered as a payment in discharge of the 
bond without some circumstances to shew that it was so 
intended." 

244. In Marryatts v. White (6), the action was upon 
a promissory note given by the defendant as a security for 
the price of flour to be delivered to the defendant's son- 
in-law, and under a stipulation that it should not be 
applied to a previously existing debt of the son-in-law. 
The flour delivered from time to time amounted to the sum 
of 239/. 16*. 2d,, and 209/. 18*. had been paid by the son- 
in-law, as to which the question arose whether it was to be 
considered as paid in liquidation of the old or new account. 
It appeared that the usual credit for flour was three months, 

(fl) 1 Stark. N. P.C.I 01. Birch v. Tehhutt, 2 Stark. N.P. 

\h) 2 Stark. N.P. C. 101. See also C. 74. 

Q 
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and that for earlier payments a discount was allowed ; 
and that in some instances payments having been made 
before the credit expired^ discount had been allowed* 
Lord EUenbaroughf C. J. said, ^' I think that in favour of 
a surety such payments are to be considered as paid on 
the later account. In some instances the payments were 
immediate, and in others before the time had expired 
within which a discount was allowed. Where there is 
nothing to shew the animus solventis, the payment may 
certainly be applied by the party who receives the money. 
The payment of the exact amount of goods previously 
supplied is irrefragable evidence to shew that the sum was 
intended in payment of those goods ; and the payment of 
sums within the time allowed for discount, and on which 
discount has been allowed, affords a strong inference, in 
the absence of proof to the contrary, that it was made 
in relief to the surety." 



CHAPTER VIII, 

Op the Rights of the Surety against his Principal. 

1. Rights before Payment. 

S45. As soon as the surety's obligation to pay is become 
absolute, he is entitled, in equity, to require the debtor to 
exonerate him, and he may file a bill to compel an exone- 
ration, although the creditor has not demanded payment 
from him. In Nisbet v. Smith (a), the Lord Chancellor, 
arg. said, '^ It is clear, and never has been disputed, that 
a surety, generally speaking, may come into this Court, 
and apply for the purpose of compelling the principal 

(a) Antl, p. 127. 
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debtor, for whom he is surety, to pay in the money and 
deliver him from the obligation." In Lee v. Kook (a), the 
defendant had borrowed money of Mr. Lee, who had 
raised it by a mortgage of the estate of Mrs. Lee, his wife, 
and Mr. Lee being dead, Mrs. Lee, the plaintiff, brought 
a bill to compel the defendant to pay off the mortgage 
money. And the M, R. said, ** If I borrow money on a 
mortgage of my estate for another, I may come into equity, 
as every surety may against his principal^ to have my 
estate disencumbered by him" (6). 

246. But until either the debt is due, or the debtor has 
made default, which is the same thing, equity will not 
compel him to exonerate the surety, by bringing money 
into Court, by way of deposit, or in any other manner. 
Thus, where the principal in a bond which was to become 
due on the 1st of July, was going to America on the 1st 
of June, Lord Thurtow, upon a bill filed by the surety, 
refused the writ of ne exeat regno, on the ground that 
there was no debt due. That writ also was refused to 
sureties who applied for it in consequence of their princi- 
pal not having given them the indemnity he had promised; 
because at the time of their application they were under 
no actual liability (c). 

2. Rights after Payment, 

247. If the surety has paid the debt of his principal, he 
is entitled to demand from him a reimbursement, and may 
obtain it either at law or in equity: at law, by an action 
of indebitatus assumpsit (cf), under a count for money paid 
at the request and for the use of his principal; unless he 

(a) Mos. 318. See also "SLtrnt' See also Aniroluz v. Davidson^ 

lagk V. Hatfei, 1 Vera. 190, and 3 Mer. 569> on the general prin- 

Antrohus v. Davidson, 3 Mer. 578. ciples of this jurisdiction. 

(6) See also the latter part of the (d) Warrington v. Furbor, 8 

judgment of Lord Eldon, in Cox £ast*s R. 242. See also post, p. 

v. Tyson, 1 T. & R. C. C. 395. 228, the judgment of Buller, J. 

(c) Cock v, Ravie, 6. Ves. 283. 

q2 
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has taken firom him a security of indemnification, in which 
case he cannot, in general, have the action of indebitatus 
assumpsit, but must resort to the security. In Toussaini, 
T. Martinnant{a), the plaintiffs, on becoming surety for the 
defendant, took from the defendant a counter security, 
and, having paid the debt as surety, brought the present 
action, which was of indebitatus assumpsit. But Ashursty J. 
said, ^^ There is no doubt but that wherever a person 
gives a security by way of indemnity for another, and pays 
the money, the law raises an assumpsit. But where he 
will not rely on the promise which the law w;ill ndse, but 
takes a bond as a security, there he has chosen his own 
remedy, and he cannot resort to an action of assumpsit. 
Therefore in this case his only remedy is the bond." 
And BuUeTy J. said, '^ In ancient times no action could 
be maintained at law where a surety had paid the debt of 
his principal; and the first case of the kind, in which the 
plaintiff* succeeded, was before Gould, J. at Dorchester, 
which was decided on equitable grounds. Now, why does 
the law raise such a promise? Because there is no secu- 
rity given by the party. But if the party choose to take 
a security, there is no occasion for the law to raise a pro- 
mise. Promises in law only exist where there is no express 
stipulation between the parties: in the present case the 
plaintiffs have taken a bond, and therefore they must have 
recourse to that security." 

248. In the case of Crafts v. Tritton (6), the defendant 
having given to a third person a security for the indemni- 
fication as well of the plaintiff* as the person to whom it 
was given, it was held that the defendant was not liable, 
even at the suit of the plaintiff*, to an action of indebitatus 
assumpsit for a cause to which the security extended, 
although the plaintiff* could not sue upon the security, he 
not being a party to it. The case was as follows: — 

John Crafts, the brother of the plaintiff*, borrowed a 
sum of money on two several mortgages ; one of his own 

(a) 2 Term R. 100. (6) 8 Taunt. 365. 5. C. 2 J. B. Moore, 411. 
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estate) and the other of an estate which was the joint pro- 
{>erty of himself and the plaintiff, his brother : and the 
plaintiff also joined John Crafts in a bond, as his surety. 
The defendant afterwards purchased of John Crafts that 
estate which was John Crafls' own separate property; and 
instead of paying the purchase-money to the vendor, he 
was to pay off the incumbrance of the plaintiff's estate; 
and in the purchase deed he covenanted with John Crafts, 
his vendor, to indemnify him and the plaintiff from any 
demand of the creditor. Had Tritton, the purchaser, 
paid the purchase-money as he ought, the creditor would 
have had no demand against the plaintiff, the surety: but 
he did not do so; and the plaintiff paid the money, and 
then brought an action of indebitatus assumpsit against 
Tritton, the purchaser. But the Court held the case to 
be within the rule already stated, namely, that where a 
counter security is given, the surety cannot have an action 
of indebitatus assumpsit, but must resort to his security; 
and as the defendant had covenanted with John Crafts to 
indemnify him and the plaintiff, the plaintiff should either 
have brought an action in the name of John Crafls, or 
have sued John Crafts himself, for whom he was originally 
the surety. 

Per Gibl^Sy C. J. — " My brother Best has argued this 
question with great ingenuity and perspicuity, and has 
given great effect to his argument by confining himself 
absolutely to the material points of the case. I think it 
necessary to go through his propositions in order to shew 
where we. agree with him, and where we differ from him. 
In this case, originally, Richard and John Crafts were 
sureties to Lasey for payment to him of the sum of 300/. 
by John Crafts ; and two mortgages, or rather a mortgage 
on an estate, the joint property of Richard and John, 
were given. If Richard had paid, he would have paid as 
surety for John. Without deciding the point, I am much 
inclined to go thus far with my brother Best^ in agreeing, 
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that if John had merely transferred to Tritton^ the de- 
fendant, his interest in the estate which was subject to 
John's debt to Lasey, he would, by his own conduct, have 
substituted Tritton for himself, and made Richard the 
surety for Tritton ; and that, if Richard had been forced 
to pay, he would have paid as surety for Tritton, who 
ought to have paid. But this proposition is founded on 
the supposition that John Crafts placed Tritton precisely 
in his place; whereas this case is widely different. Tritton 
purchased from John Crafts; he might have taken his 
conveyance without any intercourse with Lasey; and if 
he had been inclined to deal with Lasey he might have 
dealt with him on his own terms. But Tritton enters 
into a specific obligation by his purchase-deed ; he is 
bound by that, and he confines himself to that specific 
liabiUty which he by his deed has created, namely, to a 
covenant by himself with John Crafts, on behalf of John 
Crafts, and also on behalf of Richard Crafts ; and the 
only remedy to which Richard Crafts can have recourse, 
is an action by John Crafts upon that covenant. The 
rule must, therefore, be discharged." 

S49. The counter security given by a principal to his 
surety is oft;en made to fall due before the original debt ; 
and in that case, it is scarcely necessary to observe, that 
the surety need not wait until he has paid the debt, to 
enforce the security, but he may enforce it at the time 
stipulated, and if it b a bond, as soon as the condition is 
broken. 

In Toussaint v. Martinnani (a), the security given to 
the plaintiffs, who were surety for the defendant, was a 
bond, conditioned for the payment of the debt to the 
obligee before it would be due to the creditor: on which 
account it was contended the bond was bad, and, that 
being so, no action could be maintained upon it, and, con- 
sequently^ that the plaintiff was entitled to maintain an 

(a) Anil, p. 228. 
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action of indebitatus assumpsit: but the Court established 
the validity of such a bond (a). 

250. In Penny v. Foy (b) also^ the plaintiffs being the 
assignees of Robert Buncombe, for whom the defendant 
was surety in an annuity deed, the defendant pleaded a 
set-off under a bond which he had taken from Buncombe 
to secure to himself the payment of the accruing amounts 
of the annuity, and the judge, at nisi prius, thought the 
defendant entitled, under such a bond, to set off the 
arrears of the annuity without giving any evidence of 
having paid them. And in banc, Bayley^ J. said, '^ I 
cannot agree that this is, as has been assumed, a mere in- 
demnity bond. If it were, undoubtedly the surety must 
prove himself damnified before he could put it in suit; 
but I think it not so." And Lord Tenterden, C. J. said, 
^' The case of Toussaint v. Martinnant (c) is an authority 
to shew that where there is a mere indemnity bond, the 
surety must shew that he is damnified, and that when he 
has done so the bond becomes forfeited. But here, part 
of the condition of the bond was, that the bankrupt should 
pay the annuity, and the indemnity was only another part 
of the condition. Default was made in payment of the 
annuity, and the bond thereby became forfeited. The 
defendant was entitled either to have the annuity paid by 
the bankrupt or to have the money deposited in his own 
hands to enable him to pay it ; he was not bound first to 
pay it out of his own pocket and then apply to the bank- 
rupt to reimburse him. As it is, he is liable for the 
arrears of the annuity, and he has no security or remedy 
except the bond which I think he had a right to put in suit 
as soon as default was made in payment of the annuity." 

(a) Recognized in Penny v. Fqy, it as soon as the condition is broken, 

2M. &R. 181, where Batfley, J. although he has not been called 

said " Toussaint v. Martinnant is upon to pay/' 

an express authority that where a (6) 2 M. & R. 181 ; S. C. 8 B. & 

bond is given to a surety condi- C. 11. 

tioned for the payment of the (c) Is not this citation a mistake 

money, the surety may sue upon of the reporter ? 
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251. But the right of the surety to be reimbursed does 
not extend to payments made by him under an illegal 
engagement, to the illegality of which he was privy ; and 
6uch payments he cannot recover against his principal, 
either as money paid at the request and for the lise of his 
principal, or upon any counter security. 

Thus, in Bryant v. Christie (a), which was an action 
on a bill of exchange, of which the plaintiff was the drawer 
and the defendant the acceptor, it appeared that the bill 
had been accepted by the defendant in consideration of a 
sum of money paid by the plaintiff to his brother, on be- 
half of the defendant, under the pretence of being the 
defendant's surety, but in reality (Lord EUenborough 
conceived) as an inducement to the plaintiff's brother to 
accede to a composition which the defendant was making 
with his other creditors ; and as Lord EUenborough 
thought this only a circuitous mode of securing to the 
plaintiff's brother the full amount of his debt, contrary 
to good faith with the other creditors, the learned judge 
would not allow the plaintiff to recover. 

252, Formerly a surety, who had paid a debt for which 
his principal was engaged by bond, might obtam in equity 
an assignment (b) of the bond, in order to put it in suit, in 
the name of the obligee, against the debtor, though the 
surety himself was a party to it. And whilst that prac- 
tice continued, a surety for a bond debt, upon obtaining 
an assignment of the bond, or upon paying the debt, 
became a creditor of his principal, of the same rank as the 
original creditor; that is, a specialty creditor. But in con- 
sequence of the statute of Anne (c), that practice was dis- 

(fl) 1 Stark. N.P.C. 329. that if one of two obligors pays off 

(6) Morgan v. Seymour, 1 Cha. the money, the condition being for- 

Rep. 64 ; Ex parte Crisp, 1 Atk. feited by the day being past, and 

135. puts the bond in suit against the 

(c) ^' And certainly in the act of other in the name of the obligee, 

parliament for the amendment of the other may plead that the other 

the law this great difficulty arises, obligor had paid the principal and 
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continued {a), and now the surety ranks^ in respect of his 
payment^ as a simple contract creditor. 

In Copis y. Middleton (b), upon the question of the rank 
acquired by the surety on paying the debt of his principal, 
the Lord Chancellor delivered the following judgment:-— 

" The facts of this case are simply these: — ^Two indi* 
viduals gave a bond, the one as principal and the other as 
surety; no other assurance was executed at the time, no 
mortgage was made to secure the debt, no counter-bond 
by the principal to the surety; and the question to be 
decided is, whether the surety, having paid the bond after 
it was due, is a simple contract or a specialty creditor. I 
understood it to have been the opinion of the master, an 
opinion founded on one or two cases which have been 
stated, that the surety was to be considered as a specialty 
creditor, to stand in the place of the person whom he 
paid; that doctrine appears to me to be contrary to all 
that has been settled during the whole time I have been 
in this Court: every thing that was arranged in bank- 
ruptcy before the late statute enabling the surety to prove, 
every thing determined before, appears to me to have 
authorized the Court to consider it quite clear, that if 
there was nothing in the case beyond what I have stated, 
the surety having paid the bond would be nothing more 
than a simple contract creditor in respect of that payment; 
the bond was not assigned to any body in consideration of 
a sum of money paid, which was one way we used to 
manage these things ; there was no counter-bond given, 

interest on that bond before bring- payment by himself, or some per- 

ing the action. And I believe in- son bound in law to payment, 

stances of that have been of bills v^hich could not be done in this 

in this Court for relief, but that case/' Per the Lord Chancellor, in 

depends on proof of payment; but Bishop v. Church, 2 Ves. 372. 

no man can plead payment of (a) Gammon y.StonCfl Ves. sen. 

money on a bond at a day, or after 339; Woffington v. Sparkes, 2 Ves. 

the day, by any one but the obli- sen. 564. 

gor. He cannot plead payment (b) iTurn. C.C. 224; Robinson 
by a stranger, for that is answer- . v. Wilson, 2 Mad. R. 435. 
able ; it is no plea; he must plead 
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which was another way in which we used to manage these 
things, so that if the surety paid one bond, he became- 
instantly a specialty creditor by virtue of the other bond. 
If any suit was now instituted, I apprehend the payment 
of the bond would shew that the bond was. gone. There 
has been a case cited where, upon the general ground 
that the surety is entitled to the benefit of all securities 
which the creditor has against the principal, it seems to 
have been thought that the surety was entitled to be as it 
were a bond creditor by virtue of the bond; I take it to 
be exceedingly clear, if, at the time a bond is given, a 
mortgage is also made for securing the debt, the surety, 
if he pays the bond, has a right to stand in the place of 
the mortgagee; and as the mortgagor cannot get back his 
estate again without a conveyance, that security remains 
a valid and effectual security, notwithstanding the bond 
debt is paid; but if there is nothing but the bond, my 
notion is, that as the law says that bond is discharged by 
the payment of what was due upon it, the bond is gone, 
and cannot be set up. That is the opinion which I have 
formed of this case.*' 

3. Rights after Payment ^ in case of the Bankruptcy of 

the Principal Debtor. 

S53. If the surety pays the debt before the commission 
issues against the debtor, the debt paid becomes a debt 
to the surety, and, therefore, in this case, the surety may 
prove under the general section, like a common creditor. 

If the surety has not paid when the conimission issues, 
but pays afterwards, his right under the commission is 
provided for by the 5Sd section of the bankrupt act 
(6 Geo. 4, c. 16); which is a re-enactment of the 8th sec- 
tion of the statute 49 Geo. 3, c. 121, with some additions; 
and which is as follows : — 

*' And be it enacted, that any person who, at the issuing 
the commission, shall be a surety (a), or liable for any debt 
of the bankrupt, or bail for the bankrupt ^ either to the 

(a) A surety to the Crown is within this enactment. See Westcott v. 
Hodget, 5 B. & Aid. 12. 
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sheriff or to the action, if he shall have paid the debt, or 
any part thereof, in discharge of the whole debt, (although 
he may have paid the same after the commission issued,) 
if the creditor shall have proved his debt under the com- 
mission, shall be entitled to stand in the place of such cre- 
ditor as to the dividends and all other rights under the said 
commission, which such creditor possessed, or would be 
entitled to in respect of such proof; or if the creditor shall 
not have proved under the commission, such surety or 
person liable, or bail, shall be entitled to prove his demand 
in respect of such payment, as a debt under the commis- 
sion, not disturbing the former dividends, and may receive 
dividends with the other creditors, although he may have 
become surety liable or bail as aforesaid, aft;er an act of 
bankruptcy committed by such bankrupt; provided that 
such person had not, when he became such surety or bail 
or so liable as aforesaid, notice of any act of bankruptcy by 
such bankrupt committed." 

S54. An analysis of this enactment presents the follow- 
ing amongst other propositions: First, That the surety 
must have paid either the whole of the debt, or a part of 
it in discharge of the whole, so as to extinguish the claim 
of the creditor, or he is not entitled to the benefit of this 
section. And, therefore, if he has paid only part of the 
debt, not in discharge of the whole debt, but merely in 
discharge of himself, leaving the creditor a claim for the 
residue against the estate of the principal debtor, he is 
not entitled to prove the part paid as a debt in virtue of 
this section. 

Thus, in Soutten v. Souiten{a\ the action was for money 
expended to the defendant's use : only the general issue 
was pleaded; but in fact, the defendant had become 
bankrupt and obtained his certificate, and had offered, at 
the trial, a plea of bankruptcy puis darreign continuance, 
which the judge {Abbott, C.J.) refused to receive; and 
the question considered by the Court was, whether the 
plea of bankruptcy, supposing it to have been received, 

(a) 1 DowliDg & Ryland, 521 ; 5. C. 5 B. & Aid. 852. 
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was a bar to the action; and the Court adjudged it not a 
bar, but that the defendant was liable. The facts under 
adjudication were as follow : — 

The defendant had been surety for the plaintiff for 
1970/. by a joint warrant of attorney, on which judgment 
was entered on the dth of April, 1816, and on the 9th of 
March, 1818, the defendant became bankrupt. At the 
time of the bankruptcy, 1337/. lSs» was due upon the 
warrant of attorney, and Bodfield, the creditor, proved 
this sum under the commission. On the 14th of March, 
1818, the plaintiff and Bodfield entered into an agreement, 
in' pursuance of which the plaintiff paid 500/., and Bod- 
field accepted it in full satisfaction of his demand, so far 
as the plaintiff's liability was concerned, but not so as to 
affect his claim for the remainder under the defendant's 
commission. Satisfaction was not entered on the judg- 
ment roll of the warrant of attorney until after the allow- 
ance of the defendant's certificate. 

Upon these facts the Court said, ^' We are of opinion 
that this action is maintainable, as for money paid by the 
plaintiff to the use of the defendant. It is evidently a 
payment in discharge of part of the debt for which the 
plaintiff became liable as a surety. It does not appear to 
us that the plaintiff is in a better situation by the arrange- 
ment between him and Bodfield, than he would have been 
had not such an arrangement been made. The original 
creditor, Bodfield, who had proved his whole debt under 
the defendant's commission, had a right to say, * I will take 
under the commission all the money I can get, and when 
I have obtained all the commission will produce, I will 
call upon you, the surety^ for the remainder.' The plain- 
tiff, therefore, is in no better situation by the accidental 
circumstance, as it is called, of his paying 500/. in dis- 
charge of his own liability. The argument which has 
been urged would come to this, that if Bodfield had 
obtidned 10s, in the pound upon the original debt under 
the commission, and by that means had exhausted the 
bankrupt's estate, and the surety had afterwards paid the 
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remaining lO^r., the latter would have a remedy against 
the defendant, his principal, for the money so paid, if no 
satisfaction had been entered upon the record, butif satis- 
facton was entered he would lose all benefit. It cannot be 
said that entering satisfaction on the record at an earlier 
period would have put the defendant in a better situation, 
for if it had been entered while the proceedings under the 
commission were going on, the plaintiff would have lost 
the chance of any future dividend, because then the case 
would have come within the words of the 49 Geo. 3, c. 121, 
s. 8. It can make no difference to the principal whether 
the surety pays the money before or after all the funds 
are exhausted under the commission. All that is effected 
by the statute is, that if the surety pays the debt, or part 
of it, he merely puts himself in the situation of being able 
to prove the debt under the commission, and taking his 
dividend without disturbing the order of other dividends; 
but according to the argument here, if he had paid the 
whole of the debt, he would not have been entitled to any 
relief. The mere circumstance of paying part of the debt 
is no reason why the plaintiff is to be deprived of his 
remedy. The object of the statute is very plain. If the 
surety pays the whole of the debt, the original creditor is 
entitled to no advantage under the commission; but if he 
only pays a part, it merely operates as a discharge of the debt 
pro tanto, and the surety is at Hberty, if he pleases, to stand 
in the situation of the original creditor in respect of the 
part he has paid, and is to have the benefit of such divi- 
dends as the bankrupt's estate produces. But here the 
whole of the bankrupt's estate is exhausted, and it cannot 
be said that the plaintiff is to lose all the benefit, because 
of the arrangement between him and the original creditor. 
This is clearly a payment to the use of the defendant for 
which an action will lie." 

255, But, secondly, if the surety has paid the whole 
of the debt, or a part of it in discharge of the whole, he is 
entitled to the benefit of this section, whether the creditor 
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has proved under the commission or not; if the creditor 
has proved^ he is entitled to stand in his place as to the 
dividends and all other rights under the commission ; and 
if the creditor has not proved, then he is entitled himself 
to prove: and it may be added, that in either of these 
cases, the certificate discharges the bankrupt from future 
liability to his surety in respect of such payments of the 
surety. 

256. The bail of a bankrupt, by an express designation, 
are entitled to the benefits of the 52d section, in like 
manner as persons who are " sureties," or "liable for any 
debt" of the bankrupt. And therefore to an action by 
the bail against their principal, in such cases as Goddard 
V. Vanderheyden (a), Hewes v. Mott (6), and Newington 
y. Keeys (c), where the demand of the bail accrued before 
their principal obtained his certificate, but after the com- 
mission issued, the certificate would be a bar, and the 
surety could not now recover. In the first-mentioned case 
the plaintiff became bail for the defendant in May, 1763: 
in T.T. 1763, judgment was obtained against him on the 
bail bond in the C. B., and affirmed in the Exchequer 
Chamber in T. T. 1764, and in January, 1765, a writ of 
error upon it to the H. L. was nonprossed. In this latter 
month, the plaintiff paid the amount recovered, under 
process of execution. In March, 1764, the defendant 
became a bankrupt, and in May, 1765, he obtained his 
certificate: which the Court held not to be a bar to the 
action, there being no such provision in favour of bail as 
that of the 52d section. The Court said, "The damni- 
fication did not accrue till the plaintiff had actually paid 
the debt and costs for the defendant, there being still a 
possibility that the original plaintiff might have received 
them firom defendant, that therefore this was not a debt 
till then, and so not protected by the defendant's previous 
bankruptcy." But under the 5^ section the bail in 

(a) 3 Wils. 262 ; S. C. 2 W. Bl. (h) 6 Taunt. 329. 

794. (c) 4 B. & Aid. 493. 
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such a case might prove, and therefore would not be en- 
titled to recover, in respect of their damnification, against 
their principal: and bearing this in mind, the reader will 
not require any further illustrations on this subject. 

257, It will be expected that I should allude to the 
cases of that third class coming under the designation of 
persons " liable for any debt of the bankrupt," who, though 
improperly, are often called sureties. 

If, upon a dissolution of a partnership, one partner takes 
upon himself the obligation of paying the debts of the 
firm, these debts, as between such partner and his co- 
partners, are regarded in equity as the debts of the one 
partner; and it follows that the continuing liability of the 
other partners, as towards the creditors, is, in the same 
point of view, a liabiUty for the debt of another; whence 
it is that the retiring partners, under such circumstances, 
have come to be called sureties, though sureties they are 
not, according to the definition of a surety, because, both 
in equity and at law, their liabiUty towards the creditor is 
primary, that is, they are essentially principal debtors. 
Such partners, however, are entitled to prove against the 
estate of their co-partner, in virtue of the above section, 
as persons liable for the debt of their bankrupt partner. 

268. Thus, in Wood v. Dodgson (a), the plaintiffs de- 
*clared upon an indenture, in which, after a recital that 
the plaintifi^s and defendant had agreed to dissolve a part- 
nership which had existed between them for some years, 
the defendant covenanted to pay all the debts due from 
the partnership, and to ^' indemnify the plaintiffs from the 
payment of the same, and also from all actions and costs 
which might arise by reason of the non-pa3rment of them." 
The plaintiff^s assigned as a breach of this covenant, that 
on the 16th of February, 1813, they were sued by one 
Wylie upon a bill of. exchange, dated the 4th day of July, 
1810, which had been accepted by the firm for a debt due 

(a) 2 M. & S. 195. See also Moody v. King, 4 D. & R. 30. & C. 
2 B. & C. 558. 
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from the firm before the making of the indenture, and 
that they had paid 121/. 18s. 6d. in discharge of the bill 
and action. The defendant pleaded, that on the 15th of 
April, 1812, he became a bankrupt, and a commission 
was issued against him; that he had since obtained his 
certificate, and that the plaintiffs might have proved the 
said sum of 112/. ISs, 6c/. under the commission. To this 
the plaintiffs demurred: the Court thought the pleagood^ 
and gave judgment for the defendant. 

Lord EUenborough^ C. J. said, '^ This is quite a new 
case, and depends entirely upon the words of the statute 
(49 Geo. 3, c. 121), but I cannot help thinking it falls 
within them. Before the statute, this debt could not have 
been proved under the commission. The statute does, 
indeed, seem to impose a hardship on the plaintiffs, but 
at the same time they will not be in a much worse situa- 
tion than if they were to pursue a fruitless suit. The 
words of the statute are, '^ where any person shall be 
surety for or liable for any debt of the bankrupt." Here 
the plaintiffs have assigned all their interest in the part- 
nership effects, in consideration of a covenant of indemnity 
on the part of the bankrupt, which left them still Uable as 
before to the original creditors of the partnership; they 
were liable at law as co-debtors with the bankrupt for his 
and their own debt, but in equity he was solely liable (a), 
and they were sureties, for by the covenant he became, as 
between the parties to the covenant, the principal debtor, 
the debt was his debt, although as to other parties the 
plaintiffs still remain liable, and, therefore, when they 
paid this debt, they paid it in his discharge. I cannot, 
therefore, say that this case does not fall within the act of 
parliament, which does not merely contemplate legal but 
equitable liabiUty." 

(a) That is, he was regarded, as of view, though not Id a general 
between himself and his partners, point of view, they were his sure- 
as solely liable : and in this point ties. 
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259. In like manner, in Parker v. Ramsbotiom (a), upon 
an issue directed by the Lord Chancellor, to try whether, 
the plaintiff was entitled to prove any and what debts 
under a commission of bankrupt awarded against four 
persons with whom the plaintiff had been in partnership, 
the Court of K. B. decided, that he was entitled to prove 
the amount of certain partnership debts paid by him since 
the bankruptcy, but which the bankrupt ought to have 
paid according to an agreement entered into upon the 
dissolution of the partnership. 

S60. If the surety, bail, or person liable for one who. 
has become bankrupt does not pay the debt until after 
the bankrupt obtains his certificate, such surety, bail, or. 
person liable, is not barred by the certificate, but may, as 
appears from the next case, obtain a reimbursement of the 
sum paid firom the bankrupt, notwithstanding hiscertificate. 

Thus, in Dally v. Wolferston (6), the plaintiff and de- 
fendant had been partners; and it was awarded that the 
defendant should pay the plaintiff 1400/. and pay certain 
partnership debts; the defendant afterwards became a 
bankrupt, and the plaintiff proved his private debt of 
1400/. under the commission. 

After the commission issued, the plaintiff was sued 
separately upon a joint and several bond given by himself 
and the defendant to their bankers, for a debt of the firm, 
and, after a verdict against him, he made an arrangement, 
under which he paid the sum recovered, by instalments ; 

(a) 5 Dowling & Ryland, 138; then must the surety do, if the ere- 

3 B. & C. 857. ditor neither proves nor calls upon 

(6) 3 D. & R. 369. Professor him to pay before a final dividend/' 
Christian, after observing with re- says, *' He may still compel the 
lation to the 8 sect, of the stat. 49 surety to pay, and the surety can 
Geo. 3, c. 121, under which this receive nothing under the commis- 
case was decided, ^ that the statute sion/* — and adds, *' and the bank- 
has clearly expressed that the sure- rupt will be discharged from any 
ty can only come in under the future demand of his surety by his 
commission when the creditor's certificate;*' which is a mistake, ac* 
claim is completely discharged," cording to the above case, 
in answer to the question, " What 

R 
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aild then took out execution upon a warrant of attorney 
ffvea him by the defendant as a security against this and 
other lia];>ilitie8 which he was under £br the defendant^ who 
has not obtained his certificate A moticMi was made to set 
aside the execution, but the Court discharged the rule. 
And Abfioit, C. J* said, '' as to the partnership debt I think 
the case 13 not within the 49 Geo. S, c. 121» s. 8, inasmuch 
ajs no part of that debt was paid until after the bankruptcy; 
neither do I think the case comes within the I4th section, 
which prohibits a creditor from maintaining an action 
against the bankrupt after he has elected to. prove his debt 
under the commission, because it is clear that the debt 
must be such as was capable of proof at the time the eom- 
mission was sued out. Now here it does not appear that 
the debt was capable of being proved, for in point of fact 
it was not due at the time the commission was sued out." 

S6L An. acceptor for the acconmiodalion of another, 
although no longer considered as a surety with relation to. 
the holder, may still be so considered with rdationto the 
party accommodated, and either in that character, or as a 
person liable for the debt of him accommodated, is entitled 
to the benefit of the 52d section, in case of the bankruptcy 
of the latter. 

In Stedman v. Martinnant (a), to an action for money 
paid by the plaintiff* to the use of the defendant, the de- 
fendant pleaded his bankruptcy and certificate. It ap- 
peared that the plaintiff* had accepted a bill for S34/. 1I«. 
for the accommodation of the defendant, who, before the 
bill became due, committed an act of bankruptcy, upon 
which a commission issued, and afterwards the bill was 
dishcmoured : but this commission was superseded, and 
another bill was drawn by the defendant, and accepted by 
the plaintiff for the same debt, with an addition only for 
interest and stamp. Afterwards, a second commission 
issued upon the original act of bankruptcy, and pending 
this commission, the plaintiff* paid the bill. The Court 

(a) 13 £ast's R. 427. The cases der the 6 Geo. 4, c. 16, s. 52, the 
under the 49 Geo. 3, c. 121, s. 8, latter being only a re-enactment, 
may be considered as decided un- 
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thought the plaintiff might have proved the deht, and 
therefore that he was not entitled to recover in this action. 

Lord EUenborough, C. J. said, ^' The giving of the 
second acceptance upon the new bill did not discharge 
the original debt for which the plaintiff had become surety 
before the act of bankruptcy ; and in paying that second 
billy the plaintiff was only paying the same debt which he 
was liable to pay as surety for the defendant upon the first 
bill. Then is not this a case within the 8th section of the 
statute referred to (49 Geo. 3, c. 1^1,) by which the surety 
for a debt proveable under a commission, though not paid 
by him till after the issuing of the commission, shall stand 
in the place of the original creditor as to the whole of the 
debt so paid. The act, however, provides that this shall 
not extend to one who, when he became surety, had either 
notice in fact of the act of bankruptcy committed, or 
implied notice from the issuing of a commission, though 
such commission were afterwards superseded. But in 
order to affect the plaintifTs debt with such implied 
notice, it was necessary for him to bring down the com- 
mencement of the suretiship to a period subsequent to the 
issuing of such commission afterwards superseded, which 
he has failed to do, and therefore it stands as a debt which 
was proveable under the commission, and is« consequently, 
barred by the defendant's certificate." 

262. In like manner, in Vansandau v. Corsbie (a), a 
case in the Court of Gommon Pleas subsequent to that of 
Fentum v. Pocock, in which the doctrine that an accom- 
modation acceptor was a surety, was overruled, that Court 
decided an accommodation acceptor to be within the 
40 Geo. 3, c. 121, s. 8. The case was as follows: — the 
plaintiff accepted a bill for the accommodation of the 
defendants before their bankruptcy, and paid it afterwards, 
but before the defendants obtained their certificate. The 
declaration stated a promise by the defendants to provide 
funds to take up the bill, and a breach of this promise, 

(a) 8 Taunt. 50; S. C. 2 J. B. Moore, 602. 

r2 
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whereby the plaintiff had been obliged to pay the costs of 
an action against him upon the bill, and to give a cognovit 
for the amount of the bill; and had also been obliged to 
sell an estate in order to raise money to satisfy the cogno- 
vit. The defendants pleaded their bankruptcy and certi- 
ficate* To which the plaintiff demurred. And the 
Court gave judgment for the defendant 

Dallas, C. J. said, " If one man accept a bill for the 
accommodation of another, and the party accommodated 
undertake to provide money for it when it becomes due, 
and fail to maJce such provision, though all this happen 
before the bankruptcy, and the acceptor pay the bill after 
the bankruptcy, and though there be no counter bill for 
security, the acceptor who pays it is such a surety that he 
may claim the benefit of the stat. 49 Geo. 3, c. ISl, s. 8. 
This is a remedial law in aid of the bankrupt, and if any 
man shall pay after the commission, or before, any debt 
for which he has rendered himself liable before, he shall 
be permitted to prove under the commission. Here the 
plaintiff was a surety before the bankruptcy, and having 
reduced the damages to a certainty by payment after the 
bankruptcy, he may now come in and avail himself of the 
remedy which is to be found in the statute.'' And upon 
a writ of error, the Court of King's Bench affirmed the 
judgment. 

Abbott y C.J. said, "That" (alluding to the case of 
Wood V. Dodgson (a) ) " is quite decisive of this case. 
Here the principal ground and cause of action, supposing 
the statute 40 Geo. 3 had never passed, is the recovery 
of a sum of money paid by the plaintiff as acceptor upon 
the bill ; and if an action had been brought he might not 
<Hily have recovered that money, but perhaps also the 
special damage which he had incurred in order to raise 
money to pay the bill. That damage, however, could 
only have been recovered as an accessory to the principal 
debt; this is a novel attempt to separate the accessory 

{a) Ante, p. 239. 
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from the principal ; and it seems to me that in point of 
law that cannot be done. If we were to give effect to this 
action, we should in a great measure defeat the object of 
this very beneficial statute, which was intended to reUeve 
the bankrupt from all claims of the surety arising out of 
the original debt." 

Bay ley, J. said, *' I am of the same opinion. If the 
statute of the 49 Geo. 3 had never passed, if the plaintiff 
had been arrested upon the bill, and in order to pay it he 
had sold his estate at a loss, he could not then have 
brought two separate actions, first, for the money which 
he had paid, and secondly, for the special damage which 
he had sustained by the sale of his estate. The plaintiff 
here is a surety; now the 49 Geo. 3 enables the surety to 
prove his demand in respect of such payment as a debt 
under the commission ; and then it enacts that the bank- 
rupt shall be discharged of all demands at the suit of the 
surety in regard to his debt in respect of such suretiship ; 
now it seems to me that, under this clause of the act, the 
certificate is a bar not only to any claim for the money 
which constituted the original debt, but a bar also to any 
demand for accessory injuries arising out of the debt, and 
which accessory injuries could only be the subject of the 
same action brought by the plaintiff to recover the money. 
In my judgment the statute makes the certificate not only 
a bar to the principal debt, but also to any consequential 
damage arising firom that debt not having been duly paid. 
If this were not the proper construction of the statute, I 
cannot see why any creditor of a bankrupt subsequently 
to the 5 Geo. 2, who had incurred special damage in con- 
sequence of having been arrested, or of having been bound 
to pay costs, should not have brought an action for such 
consequential injury, but no such action was ever heard 
of; and with respect to costs, it has been decided that 
they are in the nature of an accessory, and that when the 
right to the principal is barred, the right to the accessory 
is barred also. If that be so, there does not seem to be any 
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distinction in principle between an arrest^ which is a 
restraint on the person^ and the payment of costs^ which 
is a restraint on the purse. I think that this declaration 
attempts to sever that which is not severable in point of 
law^ and I think, therefore, that the judgment of the 
Court of Common Pleas ought to be affirmed." 

263. The section of the 49 Geo. S, c. 121, correspond- 
ing with the 52d section, now under consideration, was 
held to apply only to cases in which the debt paid by the 
surety subsisted as a debt at the time of the issuing of the 
commission: for instance, upon a lease there is no debt 
for rent uiitil the period at which rent becomes due ; and 
therefore a surety for rent, paying rent which accrues 
after the issuing of a commission against his principal, but 
before a final dividend, cannot prove in virtue of the 52d 
section; the debt paid in such a case not having been a 
debt at the issuing of the commission. 

Thus, in M'Dougall v. Paion(a), to assumpsit for 
money paid by the plaintiff for the defendant, the defend- 
ant pleaded his bankruptcy and certificate, and that the 
plaintiff, before the issuing of the commission, was surety 
for the defendant's debt, and that the money paid was 
paid by the plaintiff as surety after the issuing of the 
commission and before a final dividend. The plaintiff 
replied, that before the issuing of the commission he was 
surety to John Inglis for the defendant, that the defend- 
ant should perform certain articles of agreement which 
he had entered into with Inglis, one of which was for the 
payment of a certain annual rent by the defendant; and 
that after the alleged bankruptcy three years of this rent 
was due and the plaintiff paid it; and that th^ motiey 
so paid, with the costs of an action brought against the 
plaintiff in consequence of the defendant's non-payment, 
was the money for which the plaintiff brought his action. 
The defendant demurred. 

(o) 2 J. B. Moore, 644. 5. C. 8 Taunt. 584. 
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DailaSf C. J. said, " The plaintiff in diis case was a 
surety for the payment of rent by the defendant to Inglis. 
The defendant became bankrupt and obtained his certifi- 
cate, at which period no rent was in arrear or due from 
him to IngUs. The plaintiff, however, was afterwards 
called on to pay rent, which he did, and now seeks to 
recover it from the defendant by the present action. I 
think it is perfectly clear, that where a person is to be 
considered as surety, or liable for the debt of a bankrupt, 
widiin the meaning of the words of the 49 Greo. 8, c. ISl, 
s. 8, such debt must exist as a debt at the time of the 
issuing of the commission. Can it be contended that in a 
case where no rent is due or in arrear at the time of suing 
out the commission, that such rent can be considered as 
a debt proveable under it? In point of fact no debt was 
doe whatever from the bankrupt himself at the time of 
the bankruptcy. It appears by the plaintiff's replication, 
that the rent became payable after that period. In Stedl- 
man v. Martinnant the acceptance must have been con- 
sidered as a debt due at the time the commission was 
issued ; but whether it were so or not, it is now unneces- 
sary to consider, as this case appears to me to be wholly 
undistinguishable from that of Welsh v. Welsh. Still I 
think that the legislature, when the statute was passed, 
merely looked to those creditors who were entitled to 
prove existing debts of the bankrupt at the time of the 
commission; but as this case may not be entirely governed 
by that of Welsh v. Welsh, I wish to look into the other 
authorities before 1 give a conclusive opinion**' 

Aftierwards DallctSf C.J. said, the Court retained this 
opinion, and therefore judgment was given for the plaintiff. 

364. If the surety had taken from his prinqipal a bond 
conditioned for the payment to himself of the debt for which 
he was surety, or of any fixed sum as an indemnity, it 
was at one time hdd(d) that the surety might prove under 

(a) See Martin v. Court, 2 Term R. 640; Touuaint v. Martinnant, 
ibid. 100; Hodgton v. Bell, 7 Term R. 97. 
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a commission against his principal^ as a creditor upon the 
bond^ if the bond was forfeited, though he had not paid 
the debt, or the debt was not due to the creditor. But 
in the present day (a) the surety is not allowed to prove, 
even under such a security, until after payment. 

265. A creditor whose debtor has been discharged 
under the insolvent debtors' act (7 Geo. 4, c. 57,) may 
still recover his debt from the surety; and the surety 
having paid, may recover from the insolvent, although the 
liability of the surety was absolute before the insolvency. 

In PoweU V. Eason (b) the plaintiff sought to recover the 
ampunt of a promissory note made by him to accommodate 
the defendant, which he paid in December, 1830. The 
defence relied upon was, that in February, 1830, the 
defendant was discharged under the insolvent debtors' 
act, having first filed his schedule, and that the note 
being due at that time, the amount of it was specified in 
the schedule as the debt of Bell, to whom the note was 
given. The plaintiff obtained a verdict, and the Court 
thought him entitled to it. 

Per Tindaly C. J, — " I think the verdict for the plaintiff 
ought to stand. The question arises on. the construction 
of the insolvent debtors' act, and we are to take the de- 
scription of the debts from which the insolvent is to be 
discharged firom the tenth and forty-sixth sections of the 
act. The tenth, which authorises the insolvents' petition, 
describes them ' as the demands of all persons who shall 
claim to be creditors of such prisoner at the time of pre- 
senting such petition.' And section forty-six authorises 
his discharge firom custody ^ as to the several debts and 
sums of money due, or claimed to be due, at the time of 
filing such prisoner's petition.' 

Then was the plaintiff a creditor of the defendant at the 
time of presenting his petition. There was no debt as 
between him and the defendant, the debt was due firom 
the defendant to Bell, the plaintiff was no more than a 

(a) Ex parte Findeuy Cook's B. (6) 8 Bing. 23. 
L. 170; Ex parte Brawny ibid. 
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surety, and consequently no creditor at the time of the 
discharge. As a confirmation of this view of the subject^ 
we find that in an act passed the year before, the bank- 
rupt act 6 Geo. 4, c. 16, a machinery is employed to 
relieve the bankrupt from the claim of a surety, for he 
may pay the debt and stand in the place of the original 
creditor. There is no such clause in the present act, 
from which we may infer that the legislature intended 
to discharge a bankrupt from such claims, but not an 
insolvent." 

Gaselee, J. said, ^' I am of the same opinion. There is 
no possibility for a surety to claim under the insolvent 
debtors' act, except by paying the debt before the insol- 
vent's discharge." 

Bosanquet, J. said, '^ The plaintiff is entitled to retain 
his verdict: the debt for which he sues becitme due sub- 
sequently to the discharge of the insolvent; and there are 
no words in the act which relieve the insolvent from such 
claim. The relief is confined to debts due at the time of 
the discharge. As to debts to become due by bond^ 
annuity, or otherwisey the fifty-first section, which applies 
to them, cannot include a debt like this, for it says the 
Court shall ascertain the value, regard being had to the 
original sum or sums of money, deducting therefrom such 
diminution in the value thereof as shall have been caused 
by the lapse of time since the grant thereof to the time of 
filing such prisoner's petition." 

And per Alderson^ J., " The fifty first section was 
meant to benefit annuity creditors, by enabling them to 
claim for the whole amount, instead of the mere arrears 
due at the time of the discharge." 

266. In Macdonald v. Bovington (a), the defendant, 
the acceptor of a biU, having been sued by the holder and 
charged in execution, was discharged under the Lords' 
Act. The holder afterwards recovered the amount from 
the plaintiff as the drawer of the bill; and then the-plain- 

(a) 4 Term R. 825. 
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tiff brought the present action. The action was upon the 
bill, and the defendant relied on his discharge under the 
Lords' Act as a bar to this action. But Lord Kenyan^ 
C. J. said, *' Nothing could be clearer than that this was 
not a satisfaction of the debt as between these parties, 
though it was as to Thompson^ that it was a mere formal 
satisfaction, even to the holder, not tike actual payment ; 
that this plaintiff, having been obUged to pay the amount 
of the bill since the defendant was charged in execution 
at the suit of Thompson, had a right to have recourse to 
this defendiemt as acceptor; for that by his payment a 
new cause of action arose against the defendant, which he 
might enforce without regard to what passed in the former 
action." 

4 Rights of Annuity Surety in ceue of the Bankruptcy 

and Insolvency of the Grantor. 

267. The section of the statute 49 Geo. S, c. 121, cor- 
responding with the 52d section, which has just been con- 
sidered, was held not to extend to a surety for the payment 
of an annuity, except so far as related to arrears of the 
annuity due and paid by the surety at the dkte of the com- 
mission: and, therefore, where the surety had redeemed the 
annuity subsequently to the bankruptcy of the grantor, he 
was thought entitled to maintain an action for the value, 
although the bankrupt had obtained his certificate, and 
the grantee had proved under the commission, in virtue 
of the 17th section of the first mentioned statute. And 
in Welsh v. Welsh (6), where the surety of an annuity, 
having been compelled by the grantee (annuity creditor) 
to pay the arrears, which became due subsequently to the 
issuing of the commission, brought an action to recover 
this payment from the grantor, who pleaded his bankruptcy 
and certificate ; the Court thought the surety entitled to 

(a) Flanagan v. Watkins, 3 B. (6) 4 M. & S. 333. See also 

9sL Aid. 186. Affirmed in error to Page v. Bunell, 2 M. & S. 553; et 

the Exchequer Chamber. 1 Bing. Browne v. Lee, 9 D. & R. 700 ; 6 

413. B. &C. 669. 
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recover; and Itord EHenborough said, ^^ The surety can- 
not compel the annuity creditor to come in and prove^ and 
it is not a debt quoad the surety, until he is in a condition 
to be, damnified by it. If the le^dature intended such a 
case as this, they have not so said, nor have they used 
language sufficiently clear to enable us to say so." But 
now, by the 55th section of the present bankrupt act (a), 
it is provided that the surety himself shall npt be liable 
for arrears of the annuity until the annuitant shall have 
proved under the commission against the grantor for the 
value, and that the certificate shall discbarge the grantor 
from all claims both of the grantor and of the surety. 

268. The fifty-first section of the Insolvent Debtors' 
Act, 7 Geo. 4, c. 57, provides for the valuation of annuities 
granted by insolvents, and discharges the insolvent from 
the annuity, as towards the grantee; but it leaves the 
surety still liable to the grantee, and the insolvent to the 
surety, for payments made by the surety after the insol- 
vency. This section is as follows:-* 

''And be it further enacted, that the discharge of any 
such prisoner so adjudicated as aforesaid, shall and may 
extend to any sum of money which shall be payable by 
way of annuity or otherwise, at any future time or times, 
by virtue of any bond, covenant, or other securities of any 
nature whatsoever; and that every person and persons 
who would be a creditor or creditors of such prisoner for 
such sum or sums of money, if the same were presently 
due, shall be admissible as a creditor or creditors of suoh 
prisoner for iAxe value of such sums of money so payable 
as aforesaid; which value the Court shall, upon applica- 
tion at any time made in that behalf, ascertain, regard 
being had to the original price given for such sum or sums 
of money, deducting therefrom such diminution in the 
value thereof, as shaJl have been caused by the lapse of 
time since the grant thereof, to the time of filing such 
prisoner's petition; and such creditor or creditors shall be 
entided in respect of such value to the benefit of all the 

(a) iSee anth, p. 108, €f$eq, BellY. Billtm^ Honey. Morgan. 
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provisions made for creditors by this act ; without preju- 
dice nevertheless to the respective securities of such cre- 
ditor or creditors, excepting as respects such prisoner's 
discharge under this act." 

In Freeman v. Burgess (a), a case under the 10th sec- 
tion of the statute 1 Geo. 4, c. 119, corresponding with 
the above, it appeared that the plaintiff was surety for an 
annuity of which the defendant was the grantor; that the 
defendant had obtained an adjudication of discharge as an 
insolvent debtor; that since the discharge, the plaintiff 
had paid arrears of the annuity for which he arrested the 
defendant, and upon motion for tiie defendant's discharge 
from this arrest, the Court of Common Pleas unanimously 
thought the arrest lawful. 

S69. Bail, like other sureties, are entitled to recover 
from their principal the expenses they are put to in con- 
sequence of their obligation. And therefore the principal 
having absconded, he was held liable for the expenses 
incurred in sending in search of him, in order to render 
him, but not for the expenses incurred by the bail in 
defending an action brought against them by the person 
whom they had employed for that purpose. " The rela- 
tion," said liOTd Ellenborough, ^* of principal and bail is 
this: The principal engages to indemnify the bail from all 
expenses fairly arising from his situation as bail. I think 
indemnity goes against all charges which are necessary to 
secure themselves. The bail have a right to surrender 
their principal in their own discharge, and for their own 
security. If therefore );he principal absconds, so that he 
cannot be had, the bail may take every proper and neces- 
sary step to secure him (6)." 

Rights of the Surety with relation to the Creditor. 

270. The surety who has paid the debt of his principal, 
is entided to stand in the place of the creditor as to all 
securities for the debt, held or acquired by the creditor, 
and to have the same benefit from them as tiie creditor. 

(a) 1 M. & P. 91. (6) Fisher v. Fallon, 5 Esp. N. P. C. 171. 
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In Craythome v. Swinburne (a), the Lord Chancellor, 
arguendo, said, ^^ A surety is entitled to every remedy 
which the creditor has against the principal debtor; to 
enforce every security, and all means of payment; to stand 
in the place of the creditor, not only through the medium, 
of contract, but even by means of securities entered into 
without his knowledge, having a right to have those 
securities transferred to him though there was no stipula- 
tion for it, and to avail himself of all those securities 
against the debtor." 

271. The earliest leading case confirmatory of this 
right was Parsons v. Briddock (Jb). There the plaintiffs 
were bound as sureties, and their principal being arrested, 
the defendants became his bail, and were.fixed, and after- 
wards judgment was obtained against them. The credi- 
tor also sued the plaintiffs, (the sureties), who thereupon 
paid the debt, and brought their bill for the purpose of 
obtaining an assignment of the judgment recovered by the 
creditor against the defendants, as the bail of their prin- 
cipal. And the Lord Keeper ordered the assignment, and 
said, '' the bail stand in the place of their principal, and 
cannot be relieved on other terms than on payment of 
principal and interest, and costs, and that the sureties in 
the original bond (the plaintiffs) are not to be contribu- 
tory." So that, as the Master of the Rolls (Sir WiUiam 
Grant J f in a modern case, observed, though the bail were 
themselves but sureties as between them and the principal 
debtor, yet, coming in the room of the principal debtor as 
to the creditor, it was held, that they likewise came in the 
room of the principal debtor as to the surety, and conse- 
quently the surety has the same right that the creditor 
had, and is to stand in his place. 

Of this right, the case in which the observation was made, 
Wright V. Morley (c), is a further illustration. In that case, 
Mr.St. Albin, the grantor of an annuity, with the consent of 
his wife, though she was not a party to the instrument, as- 

(o) 14 Vcs. 162. (6) 2 Vern. 608. (c) 11 Ves. 12. 
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signed to the grantee, as a security for the annuity, certain 
gOTemment stock, to which his wife was entitled under the 
will of a former husband, and which was vested in trustees 
for her, Mr. St. Albin having gone abroad, and the 
trustees having refused to pay the annuity, the plaintiff 
paid it as surety, and filed the present bill, praying a decree 
against the trustees, that they should repay him, and that 
a portion of the stock might be ^ appropriated to meet 
future payments of the annuity. And the M • R., referring 
to the case of Parsons v. Briddock, said, that with regard 
to the payment the surety had actually made, he was 
entitied to stand in the place of the creditor, and to be 
reimbursed out of the dividends; and that he had also an 
equity to have the fund applied in his exoneration (a), that 
being provided by the principal debtor, and made subject 
to the payment of the annuity. Per the M. R. — " The 
question is, whether the Court will act upon that assignment, 
at the instance of the surety, in whose favour it is not 
made. The surety is the only plaintiff. The annuitant, 
who has the assignment of the dividends, does not join. 
At the hearing I thought the plaintiff entitled to the equity 
he seeks. Aflerwards I had some doubt: but I adhere to 
my first opinion. I conceive that as the creditor is enti- 
tled to the benefit of all the securities the principal debtor 
has given to his surety, the surety has fldl as good an 
equity to the benefit of all the securities the principal gives 
to the creditor. There is a very strong instance of the 
application of that equity (that is, the latter equity) in 
Parsons v. Briddock. The principal had given bail in an 
action. Judgment was recovered against the bail. After- 
wards the surety was called upon, and paid ; and it was 
held, that he was entitled to an assignment of the judg- 
ment against the bail: so that, though the bail were 
themselves but sureties, as between them and the principal 
debtor, yet, coming in the room of the principal debtor as to 

(a) In Heatley v. Thomas^ 15 as surety was enforced against her 
Ves. 596, the bond of a feme covert separate estate. 
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the creditor, it was held, that they likewise came in the room 
of the principal debtor as to the surety. Consequently, 
that decbion established that the surety had precisely the 
same right that the creditor had, and was to stand in his 
place. The surety had no direct contract or engagement 
by which the bail were bound to him; but only a claim 
against them through the medium of the creditor, and 
was entitled only to all his rights. There are other cases 
establishing the same principle, though not quite so strong 
as that. The surety therefore, with regard to the pay- 
ments he has actually made of this annuity, is entitled to 
stand in the place of the creditor, and to be reimbursed 
out of the dividends, and has also an equity to have the 
fimd applied in his exoneration, that fund being provided 
by the principal debtor, and made subject to the payment 
of this annuity." 

S7S. This equity, or right of the surety to have the 
fund which is charged with the principal debt applied for 
his exoneration or indemnification, is further illustrated in 
Harrison v. Glossop (a). There, the receiver of the 
Opera-house had paid to the tradesmen who suppUed it, 
money which he ought to have paid to the bankers, and 
his surety advanced him the amount to pay the bankers. 
The receiver was afterwards discharged on his own appU- 
cation ; and a balance being due to him, which included 
the sum lent by the surety, the Lord Chancellor thought 
the surety entitled to stand in the place of the receiver to 
the extent of his demand, and ordered him^to be paid 
accordingly* Standing in the place of the receiver was, 
in fact, standing in the place of the creditors or tradesmen; 
for had they not been paid, they might have obtained 
payment out of the fund in Court. And, probably, it was 
in this point of view (b) that the surety's claim was admit- 
ted; for it appeared, that before the surety applied, the 
fund had been assigned away by the receiver, so that 

(a) Cooper, 61 ; S.C. 3 V. & (6) Harris v. Lee, 1 P. Wms. 
B. 135. 483. 
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Strictly Standing in his place would have been unproduc- 
tive to the surety. 

273. If the surety is under a disability which prevents 
his obtaining in his own person, or in a direct manner, the 
benefit of fiinds or securities which have been set apart 
for the creditor, equity will restrain the creditor firom 
proceeding against the surety until he has resorted to 
those funds or securities. In Coitin v. Blane (a), the 
plaintiff was surety to the defendant for the performance 
of the charter-party of a ship freighted for Bourdeaux. 
The charterers were French; the owner, the defendant, 
was an American merchant and a neutral; at Bourdeaux 
the ship was detained under an embargo ; the charter- 
party was broken, and the defendant brought an action at 
law upon it a>{ainst the plaintiff, the surety. The French 
government had declared that a reasonable indemnity 
should be granted for losses sustained through the em- 
bargo by neutral owners, and set aside a sum of money 
for that purpose: and the plaintiff filed his bill to discover 
whether they had obtained indemnity, and, if they had not, 
to compel them to proceed to obtain it; and an injunction 
was prayed for to . restrain their proceeding at law until 
they should have done so: and the Court granted an 
injunction, upon the plaintiff bringing the money into 
Court. 

• Per Macdanald, C. B.: — ** The case is peculiar. Un- 
doubtedly the injury done by the French to neutral vessels 
ought in justice to be repaired by them. They say they 
will do so. This promise takes it out of the case of a 
mere unadmitted claim upon their justice. It strikes me, 
that a Court of equity is to look for the performance of 
such a promise by the government of France, and not to 
presume a direct refusal of a right which they admit to 
exist. But we shall look further into the cases which 



(a) 2 Anstnither, 544; Wright 1 H. Bl. 137; Wright v. Simpson, 
V. Nutty 3 Bro. C. C. 326 ; S.C. 6 Ves. 728. 
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have been cited." And afterwards, upon making the de- 
cree, the Chief Baron said, " As the existing government of 
France have promised to indemnify the neutral owners, we 
are to presume that that promise will be fulfilled. Probably 
it has already been so in part, but whether any compen- 
sation has or can be received, cannot be known till the 
coming in of Macauley's answer, who aione was capable 
of claiming it. The injunction must be granted, the 
plaintiff bringing the money into Court." 

274. But the existence of a fund out of which the 
<;reditor might obtain payment, without resorting to the 
surety, would not be a ground of defence at law, although 
the surety could not obtain the benefit of the fund with- 
out the intervention of the creditor. Thus in JFolliott v. 
. Ogden (a), to an action upon a bond, it was pleaded, that 
the defendant was attainted by the state of New Jersey; 
that all his estate and effects were confiscated and vested 
in the people of that State, and in the first place made 
liable to the payment of all his debts; that a fund was 
raised more than sufficient to pay them, to which the plain*- 
•tiff might and ought to have resorted. Upon this plea 
the Chief Justice (Lord Loughborough) said, '^ The 
whole amount of it is a ground in equity for relief against 
a creditor who would make an oppressive use of one 
security in preference to another ; for I perfectly agree 
with the doctrine of the case of Wright v. Nutt,. and 
that if the plaintiff in this action might have recovered his 
debt out of the fund appropriated to that purpose in New 
Jersey, and has wilfully omitted so to do, there would be 
a good reason for equity to interfere. If he might have 
recovered the whole, this action might, on equitable 
grounds, be entirely stopped; if only a part, equity would 
relieve pro tanto. This is every thing except what it 
ought to be, and comes as near as it could to a plea of 
judgment; but in a Court of law nothing short of actual 
payment is good." 

(a) 1 H. Bl. 124. 

s 
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^5. PrerogatiTe OTerrides all the equities. Notwitii- 
standing the provision of Magna Charta(a)y that the sureties 
of a debtor to the crown shall not be distrained as long 
as the debtor is sufficient, the crown is not obliged to 
proceed first against the real debtors; the provision being 
construed not to apply to such sureties as by the form of 
their engagement are chargeable as principal debtors. 
l?er HuUocky B. '^ This particular provision of Magna 
Charta is an abridgment of the common law prerogative of 
the crown; for it is clear that anterior to that charter no 
such understanding prevailed; does it then affect the 
present question? That point has already been decided 
in this Court in the case of The Attorney General v. 
Reebyip), which is reported in Hardres, p. 377, in which 
several points were adjudged, and amongst others, that 
Magna Charta does not extend, nor was ever taken to 
extend, to sureties in a bond or recognizance, if they may 
be so called, being bound themselves equally with tiie prin- 
cipal, as sureties to perform covenants and agreements 
are in like manner, but to pledges and nuncupators only, 
who by express words are not responsible, unless their 
principal become insolvent, and so are conditional debtors 
only. And so the act has always been construed ; and 
the words themselves imply as much/' And, therefore, 
the affidavit on the part of the crown, upon an application 
for an extent against a surety, need not state that the 
principal has been applied to for payment, or that he is 
insolvent (c). 

{a) Ch. 8. *' We or our bailiff cipal debtor is sufficient for the 

will not seize any land or rent for payment of the debt/' 

any debt as long as the present (h) See also Attorney General 

chattels of the debtor suffice to pay v. Atkiniton, 1 Y. &- Jervis, 212; 

the debts^ and the debtor himself Whitehoiue v. Partridge, 3 Swanst. 

be ready to satisfy the same; nei- 374. 

ther shall the sureties of the debtor (c) Rex v. Marsh. 1 M*Cle)and, 

be distrained, as long as the prin- 88. 
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576. IRnt, it seem9> a surety to the crown^ who has paid 
the debt> is entitled, on the general principle, to stand in 
the place of the crown in respect of securities belonging 
to the debtor. And it is usual to allow him the aid of 
crown process against tne debtor (a), and the same aid to 
recover contribution from a co-surety. As, however, it 
is now held, that sureties are entitled to stand in the place 
of the creditor, and have the same remedies as he would 
have had only in respect of collateral securities, and that 
the payment of a specialty debt by the surety makes the 
surety only a simple contract creditor, it would seem to 
follow (6) that the surety ought to be allowed crown pro-» 
eess only in respect of such securities, and not against the 
debtor, 

577. If the creditor accepts a composition (e) from the 
debtor, the surety is entitled to a rateable proportion of 
it; as, if upon a debt of 1000/. he accepts a composition 
of lOs, in the pound, the surety being liable only for 500^., 
the surety is entitled to a deduction of 10s, in the pound 
from the 500/., and the creditor is not permitted to apply- 
the aggregate of the composition as a gross payment, 
excluding the surety from all benefit from it. 

Thus, in Bardwell v. LydaU (d), the defendant was 
sued upon a guarantie, in which he engaged to be answer- 
able for Mayhew to any amount not exceeding 400/. The 
guarantie was as follows: — ^' In consideration of your 

(«) Per Macdonald, .C. B. ** It to recover the whole against the. 

is a reasonable practice that the principal in the bond, or a moiety 

party who has made good to the against the surety. 

crown the default of the defendant, (6) I am not sure that there is 

should have the same remedy that not a fatal infirmity in this inier- 

the crown itself would have had/' eoce; but X retain it, as an invi- 

JRej V. Btnnetty 1 Wightw. 6, See t^tion to inquiry and discussion 

also Dougkty^s case, id. p. 2, n. (b), upon the subject, 

where it is said, a surety paying (c) Accepting a Composition dis- 

the crown's debt was ordered to charges the surety. See ante, p. 

stand in the place of the crown, 114. 

and to have the aid of the Court {d) 7 Bing. 489. 

s 2 
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giving credit in the way of your trade to Lionel Mayhew, 
I guarantee to you the payment of any debt which he may 
contract with you from time to time, as a running balance 
of account, to any amount not exceeding 400//' Ad- 
dressed to the plaintifis. Mayhew having become embar- 
rassed, assigned his effects to trustees, and under the 
assignment the plaintiffs received upon 626/., the total 
amount of their claim, a dividend of 8s» Id. in the pound. 
Deducting the aggregate of this composition, the balance 
left was 356/., and this sum the plaintiffs claimed in the 
present action. The defendants paid 118/» into Court, 
denying their liability to any greater extent, and insisting 
that the plaintiffs had no right to deduct tiie whole sum 
received as a dividend from the gross amount of the debt, 
but that tiie dividend was to be applied rateably, and 
8«. ^d. in the pound deducted from the amount of the 
guarantie. And the Court was of opinion that such der 
duction ought to be made." 

S78» The case just stated was decided in analogy to 
the rule early established in bankruptcy, giving the surety 
a proportion oi the dividends under the proof made by the 
creditor; the principle of which is embraced in the fifty-- 
second section of the bankrupt act. Of this rule the cases 
of Ex parte Rushforih and PcUey v. Field are leading 
exemplifications. Ex parte Rushforth was as follows: — 
Richard Rushfoigth and Benjamin and William Rushforth 
were engaged to Seaton & Co. bankers, in a joint and 
several bond, in the penalty of 10,000/., conditioned for 
the payment to Seaton & Co., two months after notice, of 
all such sums as they should have advanced to the two 
obligors, Benjamin and William Rushforth* Richard, 
the petitioner, therefore, was, in equity, surety for Ben* 
jamin and William Rushforth, who afterwards became 
bankrupt, and, at the time of their bankruptcy, were 
indebted 20,000/. to Seton & Co., which sum Seaton & 
Co. proved against their estate. The petition was by 
Richard, the. surety, and its object was, to obtain a pro-. 
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portion of benefit from this proof, as to so much of the 
10,000/.. as h^d not been paid through the medium of 
securities, on which the surety had a lien; and the prayer 
of the petition was granted. 

The Lord Chancellor, after stating the facts, said, 
*' The agreement was to advance all such sums as should 
be required; but it is Umited by an express contract for 
an obligation to secure all those sums ; and the question 
is, whether the limitation in the extent of the obligation 
is not a sufficient ground for the inference that those sums 
were not to be extended beyond 10,000/., to the destruc- 
tion of every right of the surety. Take the case of two 
sureties, each for the separate sum of 10,000/., each pay- 
ing the principal creditor would be entitled to stand in 
his place for the sum paid. It would be very strong to 
hold that, as they have taken but one surety, he shall be 
in a worse situation. I think the bankers are not entitled, 
in equity, to say, as against the surety, that their demand 
is more than 10,000/., the amount of the bond he has 
given, upon which he would be prim& facie entitled to 
stand in their place* As to the residue of their debt^ 
they ought to be considered, if I may so express it, as 
their own insurers. He is entitled to stand in their place, 
but not for the whole sum of 10,000/., for the money pro- 
duced by the sale of the estate must be considered as 
received by the bankers ; he will, therefore, be entitled ta 
stand in their place for the difference, and only for the 
difference, because no more would be paid by the surety.'* 

279. Tindaly C. J. in delivering judgment in Bardwell 
V. LydaU (a), referred to the case of PcUey v. Field as an 
authority ; the material difference between which and the 
ease of Ex parte Ru»hforth was, that in the former the 
bond, in which the plaintiff was engaged, afforded a 
stronger ground of inference that the obligees, the defend- 
ants, were not entitled to insist upon the larger amount of 
their debt, to the prejudice of those rights which th& 
plaintiff, as surety, would have had, if the amount of tha 

(a) Antc^ p. 259. 
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debt had been smaUer, that is, if the amount had been 
the same as the amount of the plaintiff's liability. . 

Per the M. R. (Sir William Grant):-^" I am not able 
to discover any substantial distinction between this case 
and Ex parte JRushforth, Indeed this is the stronger 
and clearer of the two, as this instrument marks mor^ 
distinctly that the sum for which the surety was to be 
answerable was, as against him, to be considered as the 
whole amount of the creditor's demand. In that case 
there was no specified limit to the engagement, except 
what was imphed by the obligation of the bond. The 
undertaking was to answer for all such advances as the 
bankers might make: Lord Eldon, however, inferred, 
from the obligation to give notice before there should be 
a forfeiture of the bond, that as against the surety the 
bankers would not be entitled to say they had given credit 
for more than the penalty, so as to affect him in any way 
by such additional credit. Here, that is not left to infer* 
ence, for the proviso which qualifies and controls all the 
rest of the instrument, declares expressly that the true 
intent and meaning is, that the bankers shall not be 
indemnified by the plaintiff by virtue thereof for any loss 
which they should sustain by giving credit to Richard 
Paley, as aforesaid, beyond the sum of 1500/. and interest, 
anything therein contained to the contrary notwithstand* 
ing. I hardly know how the parties could have more 
clearly provided, not merely that the plaintiff should not 
be called to answer for more than 1500/., but that widi 
regard to him the creditor should be considered as Umited 
to that sum. Then upon what ground is the equity which 
the plaintiff seeks by this bill resisted? Up(m this ground 
only, that these defendants have given credit to the bank- 
rupt beyond that stipulated sum, aisase with which, by 
express provision, the plaintiff was to have nothing to do. 
If in consequence of these ulterior advances, the bankers 
are to keep dividends of which diey would otherwise be 
trustees fer the plaintiff, does not he contribute in efiect 
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to indemnify tbem for a loss against which it is expressly 
provided that he shall not be called upon to indemnify 
them, viz.i a loss, occasioned by their advancing more than 
the sum of 1500/.? It is clear that, as between these 
parties, that sum is to be considered as the amount of the 
debt* The law resulting from that view of the facts is 
not a subject of controversy between the parties, for it is 
agreed upon that statement the plaintiff is entitled to the 
equity he seeks by his bill, to consider them as trustees 
for him of whatever dividends they draw from the bank- 
rupt's esta^ on account of this sum of 1500/." 

In cases to which the 52d section does not extend, but 
which are within its principle, a reference to these two 
judgments will be usefuL 

S80. In Martin v. Brecknell (a), the action was brought 
upon a bond in the penal sum of 18,000/., conditioned for 
the payment, by one Gardiner, of half that sum, and 
interest, in instalments. The action was brought for the 
interest and one instalment. The defendant pleaded, 
that Gardiner having become a bankrupt, the plaintiff 
hud received the instalment in a dividend. The plaintiff 
denied that the dividend was received for the instalment. 
At the trial it appeared that the plaintiff had received a 
dividend of 2s. and Td. in the pound upon the balance of 
the debt, without interest; and as the aggregate of the. 
dividend exceeded the instalment, the question was, whe- 
ther the dividend was to be applied in satisfaction of this . 
instalment* The counsel for the defendant said he was 
not able to find any case upon the point ; and the Court 
decided that the defendant was entitled to a deduction 
of only 28. and Id. upon the amount of the instalment. 

281. There is a class of cases incidentally related to the 
subject of interest of the sureties, a brief notice of which 
seems necessary: I allude to cases in which the creditor, 
upon compromising his claim in consideration of some 
additional security, stipulates with the debtor for some 

(a) 2 M. & S« 39. 
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advantage either not communicated to the surety, or 
inconsistent with the terms made with the surety. The 
contract for such advantage is regarded as a fraud on the 
surety, and cannot be enforced against the debtor* 

lu Cecil V. Plaistow (a), the friends of Mr. Cecil wish- 
ing to extricate him out of his difficulties, a compromise 
was entered into with his creditors, by which it was agreed, 
that the creditors should accept payment by twelve instal- 
ments, and Lord Exeter and Mrs. Cecil, the wife of the 
plaintiff, joined with him in conveyances to secure these 
payments. General Plaistow, one of the creditors, ac- 
ceded to the compromise as to part of his debt, and took 
from Mr. Cecil a bond for the residue, but represented 
the sum compromised as the whole of the debt. Soon 
afterwards he obtained from Mr. Cecil another bond, with 
a warrant of attorney to confess judgment, for the balance' 
of his claim as it existed before the compromise; and to 
prevent his taking out execution upon this bond and 
warrant, the present bill was filed, and an injunction 
granted. 

Hotham^ B., with reference to the efiect the defendant's 
signing the deed of composition had upon his reserved 
claim, said, " We are of opinion the defendant is pre- 
cluded now from making this demand. It has often been 
determined, and is admitted by the counsel for the defend- 
ant, that where there is a composition to take a smaller 
sum than the whole debt, a creditor signing it cannot 
afterwards claim any other debt then due to him. This, 
indeed, is a composition, not to take less than the whole 
debt, but only to receive the whole sum in a different 
manner and at different times; yet it is a composition by 
which the creditors agree to take the effect of their 
respective demands in a less beneficial manner than they 
were before entitled to, and to sign a false schedule, in 
order to induce them to come into that measure, is to 
deceive and defraud them. 

(a) 1 Anstr. 902. 
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*^ The circumstance of the original bond, which re- 
mained in his hands for securing the balance, having been 
exchanged for another, and the present claim being on a 
bond executed after that deed of composition, cannot help 
him ; the demand existed before, and the mere device of 
changing the securities cannot do away the nature of the 
transaction. 

*^ It has been argued that the creditors could hot be 
injured by this concealment, at all events they were enti- 
tled to be paid their demands pari passu with him; and 
this is an unfair attempt to gain a superior advantage over 
them by a fraudulent concealment of the truth. 

'^ Mrs. Cecil is a party materially interested; she joined 
in the securities, on the faith that she was thereby clearing 
Mr. Cecil from all his difficulties; and it was held in the 
case oi Middleton v. Lord Onslow , that secret and under- 
hand dealings, by which the hopes of the wife were deceived 
and disappointed, were a sufficient ground to avoid the 
transactions. We are, therefore, of opinion that what- 
ever might have been the motive of this part of General 
Plaistow*s conduct, his having signed the deed of compo- 
sition estops him from afterwards claiming any other debt 
then due and concealed." 

At law, also, the principle of this decision has been fol- 
lowed, and no agreement or security can be enforced, by 
which a creditor would obtain any advantage in addition 
to that consented to by the surety {a). 

ia) See Leicester v. Rase^ 4 thott v. Bennett y 2 Term R. 763; 
£ast*s R. 372, overruling Feise v. Jackson v. Lomas, 4 TermR. 166; 
Randall, 6 Term R. 146; Cock- Bryant v. Christie, anth, p. 232. 
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CHAPTER IX. 

Of Contribution. 

1. Of the Principle and Rule of Contribution, 

282. The claim of contribution takes place when one of 
several sureties has paid the whole debt, or more than his 
share in proportion to the number of sureties, and he calls 
on the others to contribute their proportion. 

This claim was first established in equity; and rests, as 
it seems, purely in that principle of morahty, which disap; 
proves the infliction on one person alone, of a demand 
to which others, in common with him, have made them- 
selves equally liable ; or that one person should exclusively 
bear the burden of a payment from which others in com- 
mon with him derive an equal benefit. When, therefore, 
through the partiality of a creditor, an infraction of this 
principle takes place, a Court of equity will interpose to 
remedy it, and will place the sureties relatively to one 
another in that state of equality with respect to the losSj^ 
which corresponds with the equality of their risk and re- 
sponsibility under tlieir contract. And this is called the 
right of contribution. In conformity with the principle 
stated, an equal apportionment of the sum paid by one 
surety more than has been paid by the others, so that the 
ultimate loss to each is the same, is the Object of contribu- 
tion in equity. 

If, therefore, all the sureties are solvent, an equal divi- 
sion of the debt amongst all, or of the excess paid by any 
one amongst the others, ascertains the amount of contribu- 
tion; but if any of the sureties are insolvent, such as are 
so, in equity, are not reckoned; but the division is made 
among the remaining solvent sureties. 

Thus, where one of three sureties had paid the whole 
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debt he wfts allowed a moiety (a) for contribution from a 
co-surety, because the third was insolvent. 

Bat at law, the insolvency of a co-surety is not con- 
sidered, and the one who has paid can recover from the 
solvent sureties no more than an aliquot part,, regard being 
had only to the number of the sureties {b): which division, 
it is to be observed, does not realize the principle and 
object of equity, for it leaves to him who has paid two 
shares, his own and that of the insolvent, while only one 
share falls to the other solvent sureties. 

283. Both at law and in equity, if a surety who seeks 
contribution has been reimbursed part of his payment, 
whether by the debtor (c), a counter-security (rf), or from 
any source, he must deduct the sum reimbursed, and is 
entitled to contribution only on the balance (e)* 



(o) Peter v. Rich, 1 Cha. Rep. 
19; Hollv. Harrison, 1 Cha. C. 
246; Lai/er v. Nelson, 1 Vera. 456. 

(6) Cowelt V. Edwards, 2 Bos. 
& Pul. 268; Browne y. Lee, 9 D. 
& R. 700; S. C« 6 B. & C. 697. 

(c) Knight V. Hughes, 3 Car- 
riDgrtoD & Payne, N.P.C. 467; 
5. C. 1 Moo. & Mai. N.P.C. 247; 
Roach v. Thompson, id. 487. 

(d) Swmin v. Wall, 1 Cha. R€. 80. 

(e) In Ex parte Gifford, (6 Ves. 
805,) Lord Eldon, Chancellor, de- 
livered an opinion on the subject 
of contribution, which imports a 
different rule from the above stated. 
The case was an application in 
bankruptcy, that a debt proved 
against the estate of Niblock and 
Burgess might be expunged . Nib- 
lodt and Burgess, together with 
one Baylis, joined in a promissory 
note for the accommodation of 
Bedford. The ground of the ap- 



plication was, that the creditors 
had accepted a composition of 
four shillings in the pound from 
Baylis the other surety (accomm(v> 
dator). The passages alluded to 
in the judgment, were, first, the 
following general proposition:—- 
*' The principal is to discharge all 
the obligations of all the sureties ; 
but they stand, with regard to each 
other, in a relation which gives 
rise to this right among others^ 
that if one pays more than his pro- 
portion, there shall be a contribu- 
tion for a proportion of the excess 
beyond the proportion which in all 
events he is to pay." And, se«^ 
condly, the following remark, in- 
tended to explain the foregoing, 
proposition, and to apply it to the 
case then under adjudication: — 
*^ It might be prudent, in this very, 
case, for Baylis (one of the sure- 
ties), Bedford's son-in-law, to say, 
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284. It need scarcely be observed^ that the right of 
contribution may be waived either impliedly or expressly. 
In Swain y. WaUia)^ the plaintiff, the defendant, and ano- 
ther, were jointly bound as sureties for the payment of 300/. 
by one Hunt. The plaintiff paid the whole of the debt, and 
prayed for a moiety to be decreed against the defendant, 
as the other surety was insolvent. But it appeared that 
the three sureties had come to an agreement among them- 
selves, that if Hunt did not pay, they would each pay 
their respective parts of the debt; the intention of which 
was thought to be, that each should pay no more than his 
own respective part, and the Court therefore decreed not 
a moiety, but only a third part for contribution from the 
defendant. 

S85. If also one becomes surety at the request of 
his co-surety, he is not in general Uable to the latter for 
contribution ; and consequently it would seem that in case 
the creditor obliges him to pay^ he is entitled to. complete 
indemnification from the latter. 
- In Turner v. Davies (b\ Lord Kenyan^ C. J. said, " I 



he would pay four shillings, recol- 
lecting that Niblock and Burgess, 
(the other accommodators), must 
pay more than ten shillings before 
any demand could be made by 
them against Baylis/' So that the 
judgment throughout proceeded on 
the supposition that the two ac- 
commodators, Niblock and Bur- 
gess, (who, being partners, were 
considered as one), and Baylis 
(the other) were liable as between 
one another, each to half the debt 
absolutely, and that the right of^ 
contribution would not arise until 
one of them had paid more than 
that proportion, and that then he 
would be entitled to contribution 
only for the excess. But this, as 



I conceive, never was the rule of 
contribution. Indeed, in Deeritig 
V. Winchelsea, one of the few cases 
in which the sum decreed for con- 
tribution is stated, the decree 
agrees with the rule laid down in 
this chapter, and not with the 
judgment cited. Of course, I at- 
tribute the incorrectness to the re- 
porter, and indicate it for the pur-^ 
pose of guarding the reader against 
the supposition of its being the 
authorized doctrine of the Court 
of Chancery. 
(a) AfU^, p. 265, n. (d), 
{b) 2 Esp. N. P. C. 478. See 
also Thomas v. Cooke, 8 B. & C. 
728. 
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have no doubt that where two parties become joint sure- 
ties, if one is called upon and forced to pay the whole 
of the debt, he has a right to call upon his co-surety for 
contribution; but where one has been induced so to 
become surety at the instance of the other, though he 
thereby renders himself liable to the person to whom the 
security is given, there is no pretence for saying that he 
shall be liable to be called on by the person at whose re* 
quest he entered into the security:" and, therefore, the 
defendant, who had become qo-surety with the plaintiff, ob- 
tained a verdict, the action being brought for contribution. 

« 

S. To what the Right of Contribution extends. 

286. The right of contribution extends not only to the 
debt, but to all expenses necessarily or reasonably incurred 
by the surety in consequence of the default of the prin- 
cipal debtor. Thus, if the surety is sued, he is entitled to 
contribution for the expense of the writ (o), for the putting 
the creditor to the necessity of issuing it, is merely re- 
garded as obliging him to demand payment in a legal and 
compulsory manner. But the surety is not entitled to 
contribution for the expenses of defending an action (6), 
because he might have prevented them, and ought to have 
done so, by paying; a defence being wrongful. 

3. Between whom the Right to Contribution exists. 

287. The right to contribution exists between all sure- 
ties of the same degree, whether they are engaged jointly 
or severally, and if severally, whether they are engaged 
all in one instrument, or in several instruments, and whe- 
ther they have a knowledge of one another's engagements 
or not; — ^because in all these different cases, a payment 
by one surety is equally a benefit to all the other sureties. 

(a) Knight v. Hughes, anth, p. 265, n. (c). (6) Ibid. 
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Deering v. Winehelsea (a) ig the leading case upon this 
branch of the subject. Thomas Deering, a younger 
brother of the plaintiff, had been appointed receiver of 
the fines and forfeitures of the customs of the outports ; 
and gave three bonds to the crown, each in the penalty of 
4000/., with a condition for duly accounting. In one of 
these bonds the plaintiff, in another Lord Winehelsea, 
and in the third Sir John Rous joined him as his surety. 
Thomas Deering became insolvent, and fled, indebted to 
the crown upwards of 6000/., part of which sum was levied 
on his effects, and the residue the crown recovered firom 
the plaintiff, who now filed his bill for contribution from 
the other two sureties, which was granted ; for, as the Lord 
Chief Baron observed, there being several bonds did not 
touch the principle of contribution, *^ where all are bound 
as sureties for the same person," and the same debt. 

286. If, upon becoming surety for a debt for which 
others also are sureties, the intention of any particular 
surety is, to be liable only upon default of both the prin- 
cipal and the other sureties, those others are not entitled 
to contribution from him, he being regarded as the surety 
not only for their principal but for them also. This was 
decided in Craythorne v. Swinburne (6). There, Sir John 
Swinburne, the defendant, was a surety, in one bond, to 
the Newcastle Bank, for a sum of money advanced by the 
bank to Henry Swinburne, his nephew; and the plaintiff 
was a surety for the same debt, in another bond, in which 
Henry Swinburne also joined him. The plaintiff had no 
knowledge of Sir John Swinburne's (the defendant's) en- 
gagement; and the condition of Sir John Swinburne's 
bond was, for payment of the debt if Henry Swinburne 
and the plaintiff should not pay it. Evidence was re- 
ceived from the bankers, that they understood it to be the 
intention of the defendant to be called upon only in the 

(a) 2 Bos. & Pul. 270. (h) 14 Ves. 160, overruling Cooke 

V. , 2 Freeman, 9i7. 
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event of the default both of Henry Swinburne and the 
plamtiff. And the Lord Chancellor dismissed the bill for 
contribution. 

The Lord Chancellor said^ ^' Upon the relation of prin« 
cipal and surety some things are very clear. It has been 
long settled, that if there are co-sureties by the same in- 
strument, and the creditor calls upon either of them to 
pay the principal debt or any part of it, that surety has a 
right in this Court, either upon a principle of equity or 
upon contract, to call upon his co-surety for contribution ; 
and I think that right is properly enough stated as de- 
pending rather upon a principle of equity than upon con- 
tract ; unless in this sense, that the principle of equity 
being in its operation established, a contract may be in- 
ferred upon the implied knowledge of that principle by 
all persons ; and it must be upon such a ground of implied 
assumpsit, that, in modern times, Courts of law have 
assumed a jurisdiction upon this subject: a jurisdiction 
convenient enough in a case simple and uncomplicated, 
but attended with great difficulty where the sureties are 
numerous, especially since it has been held that separate 
actions may be brought against the different sureties for 
their respective quotas and proportions. It is easy to 
foresee the multiplicity of suits to which that leads. 

*^ But whether this depends upon a principle of equity, 
or is founded in contract, it is clear a person may by con- 
tract take himself out of the reach of the principle or the 
implied contract. In the case of Deering v. The Earl of 
Winchehea, which I recollect was argued with great per- 
severance., persons not united in the same instrument were 
made to contribute, and it was decided that there is no dis- 
tinction whether they are bound in the same obligation or 
by several instruments. That case also established that 
though one person becomes a surety without the know- 
ledge of another surety, that circumstance introduces no 
distinction. If the relation of surety for the debtor is 
formed, and the fact is, not that the party becomes surety 
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for both the principal debtor and another surety, but for 
the prmcipal alone, it is decided, that whether they are 
bound by several instruments or not ; whether ihe fact is 
or is not known; whether the number is more or less ; the 
principle of equity operates in both cases^ upon the maxim 
that equahty is equity; the creditor who can call upon all 
shall not be at liberty to fix one with payment of the 
whole debt, and upon the principle of requiring him to do 
justice, and that if he will not, the Court will do it for 
him. 

" When once it is admitted, as it was in that case, that 
a man may by contract place himself out of the reach of 
the principle, you must in every case consider whether 
the party had done so. It was admitted in that case, that 
one bond being for 10,000/., and the surety having paid it. 
Lord Winchelsea having executed a bond for 4000/. only, 
though he was a surety, yet he had by contract taken him- 
self out of the reach of the 6000/., and was hable only to 
the extent of 4000/. It must then be admitted that if one 
surety can provide that another shall have no demand 
against him for a moiety of the debt, he may also contract 
that the other shall have no demand whatsoever against 
him. 

'^ The questioil then is, whether the meaning of this 
instrument, executed by the defendant, is, that he will be 
a co-surety, or that the surety in the former instrument 
was, with reference to him, to be considered a principaL 
If the real nature of the transaction is to be understood 
thus, that Henry Swinburne and the plaintiff entered 
into a bond for 1200/. to the Newcastle Bank, Swinburne 
as principal, and the plaintiff as surety, and Sir John 
Swinburne, who had no communication, as it appears, 
with them, proposed to the bank that he should become a 
co-surety, there is an end of the question ; but if not 
constituting himself a co-surety with the plaintiff, he pro- 
posed to the bank only that he would engage to pay them 
if they could not get payment from either of the others. 
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then he has by contract withdrawn himself from the reach 
of the principle; and the plaintiff cannot complain, as the 
transaction was without his knowledge, that the defendant 
bound himself to the extent he thought proper." 

^' As to the bond itself, it is clear 

upon the face of this bond, and according to its language, 
that the bank and Sir John Swinburne, if at liberty to do 
so, did consider that this sum of money was to be an ad- 
vance as between Sir John Swinburne and the bank to 
the other two. They have no right to complain of it, for 
there is no contract between Sir John Swinburne and the 
other two : he might limit his engagement with reference 
to them as he thought proper ; and the bond upon the 
face of it makes him surety only for the principal and 
the other surety. But it is clear upon the parol evidence, 
(and why is not that competent evidence to shew who is 
the principal and who is the surety, and in order to de- 
termine that, to shew to whom the money was advanced,) 
and why is it not to be admitted, to shew to whom the 
money was advanced as between Sir John Swinburne and 
the others. But this goes farther, for the evidence is not 
in contradiction to, but in support of the instrument, and 
whether the demand is founded upon the equity only, or 
upon the implied contract, why should not evidence be 
admitted to shew that the equity should not be applied, 
and the contract ought not to be inferred." 

'' I do not state that the circumstance, that Sir John 
Swinburne entered into this security without the know- 
ledge of Craythome, would have repelled the doctrine of 
contribution, as that stands upon this, that all sureties are 
equally liable to the creditors, and it does not rest with 
him to determine upon whom the burthen shall be thrown 
exclusively, that equality is equity, and if he will not make 
them contribute equally, this Court will finally, by arrange- 
ment, secure that object. But then the question comes 
round, whether that is according to the contract or en- 
gagement with the surety. My opinion is wrong if Sir 

T 
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John Swinburne is a conaurety* Having considered this 
muchy and given great attention to the case in Freeman^ 
J think he is not a co-surety ; but, as between him . and 
Craythome, the hitter is just as much a principal as Henry 
Swinburne. The consequence is, that, the equity does 
not apply. Sir John Swinburne being liable only in case 
the other two do not pay, and not being liable with 
them." 

^' This bill must therefore be dismissed, but without 
costs.*' 

Of the Discharge of the Surety from Contribution. 

9SQ. An agreement by thp creditor to give tune to one 
surety does not discharge the other firom a liability for 
contribution. 

Dunn y. Slee {a) was an action by one surety against a 
co-surety, to recover an aliquot share of a sum of money 
paid by the plaintiff under a bond executed by him and 
the defendant, jointly with sonve others, to indemnify 
Brown & Co., bankers, against any loss they might sustain 
in certain transactions with J. Slee, the defendant's brother. 
The bond bore date January, 1809, and it was upon a 
condition that it should not be put in suit until after three 
months' notice. Brown & Co., trusting to this bond, for 
some time dealt with J. Slee, but becoming suspicious of 
his solvency, they gave the plaintiff notice, and, at the 
end of the year 1814, called on him to pay 3000/., which 
J. Slee then owed them. The plaintiff not being able to 
pay at the time, gave Brown & Co. a warrant of attorney 
for the 3000/., bearing date the 1st of January, 1815, with 
a defeazance, that the warrant should be void if the money 
should be paid on or before the 1st of June, 1816; and 
upon giving the warrant of attorney, the bond was delir 
vered up to the plaintiff. To this arrangement the der 
fendant was not privy, and it was contended, on his behalf^, 

(a) 1 J. B. Moore, 2 ; et Holt, N. P. C. 399. 
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that he was discharged by it. Verdict for the plaintiff, 
and the Court refused to disturb it. 

Per Curiam. — " The notice was given by Brown & Co. 
on the 23d of July, lj814, to all the co-sureties, who were 
each jointly and severally liable under this bond. The 
plaintiff was called on for payment of the whole amount 
when his co-sureties had failed. He has, therefore, his 
action against the defendaht for contribution, although 
Brown & Co. had given him further time for payment." 

290. A surety, in case of bankruptcy, is discharged 
from contribution as to payments made by any co-surety 
before the issuing of the commission ; because the claim 
of contribution in respect of such payments constituted a 
debt proveable under the commission: but as to pay- 
ments made by any co-surety after the issuing of the 
commission, the bankrupt, as I conceive, is liable to con- 
tribution, because the surety paying, in such a case, is not 
a creditor able to prove in virtue of the general sections 
(46th and 47th (a) ) of the bankrupt act ; nor, as it seems 
to me, is he within the 52d, or any other of the special 
sections. In Browne v. Lee (6), the plaintiff, one of the 
sureties of an annuity, paid arrears of the annuity after 
the bankruptcy of the defendant, his co-surety, and 
claimed contribution ; and the Court held the action main- 
tainable, and that the plaintiff was not an annuity creditor 

within the meaning of the 17th section of the statute 40 
Geo. 3, c. 121, corresponding (partly) with the 54th 

section of the present bankrupt act, (6 Geo. 4, c. 16). 

(a) The persons within these sec- debt or demand before the issuing 

tions are, ^* creditors of the bank- of the commission/' 

rupt," and " persons with whom (6) Ant^, p. 265. 
the bankrupt has contracted any 
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Of the Consideration. 

(See page 6, et seq.) 

In Willatts v. Kennedy {a\ the question was as to the 
sufficiency of the consideration. 

The plaintiff, it appeared, was appointed by the Court 
of Chancery receiver of the debts of the firm of Boeme 
and Smout; and in consideration that the plaintiff, as 
such receiver, would give one Charles Kennedy, who was 
indebted to that firm, two months' time, the defendant pro- 
mised to pay in case Charles Kennedy omitted to pay 
within that time. 

To the consideration it was objected, that the defendant 
had no authority to give the time, the giving of which 

was the consideration declared upon, and therefore that 
there was no consideration : but the Court thought it 
sufficient. 

Tindaly C. J. said, *^ I think there is no ground for 
arresting the judgment on the second count in this decla- 
ration. The count states, that one Charles Kennedy was 
indebted to the firm of Boeme and Smout in the sum of 
25/. 28, ; that the plaintiff was appointed by the High 
Court of Chancery receiver of the debts due to the firm ; 
whereby Charles Kennedy became liable to pay the plain- 
tiff, as such receiver, the said sum of money when he 
should be thereunto requested; there is, therefore, a dis- 
tinct allegation of Charles Kennedy^s liability to pay the 
plaintiff when requested. It is objected, however, that 
this Court cannot take judicial notice of the office of 
receiver; but, after verdict, we may assume that it was 
proved that the plaintiff had a right to enforce payment to 

(a) 8 BiDg. 5. 
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himself in the capacity of receiver. And as to the ob- 
jection^ that there is no consideration for the defendant's 
promise, it is sufficient to observe that the plaintiff did 
not interfere as a stranger in the concerns of the firm for 
which he was appointed receiver: it was his duty to re- 
quire the debtor to pay, and the duty of the debtor to 
pay him. The contract, therefore, to forbear to pro- 
ceed against the debtor was a contract from which the 
plaintiff might incur a detriment; and it is a sufficient 
consideration for a contract if one party receives a benefit, 
or the other is exposed to a detriment firom it. We must 
assume it to have appeared that a receiver is liable to 
answer to the Court of Chancery, and that therefore it 
might be a detriment to him to give time, when his duty 
in the first instance was to require payment. Boeme and 
Co. could not have put this matter in suit against the de- 
fendant, and it would be too much to say that he should 
be answerable neither to the receiver nor to the creditor. 
After verdict the plaintiff is sufficiently connected with 
the cause of action; there is no ground for considering 
him a stranger." 



Of the Statement of the Consideration. 

(See page 1 3, et seq.) 

In Cole v. Dyer (a), the action was upon the following 
guarantie: — 

" We, the undersigned, jointly and severally undertake 
and agree to pay George Cole, Gent, the debt and full 
costs in this action, provided, on or before the first day 
of January, 1831, a sum of 11/. 10^. Sd. be not paid to 
him, the said George Cole, at his ofiice, as the attorney for 
the plaintiff." Dated, &c. and signed by James Ashdown 
and the defendant: and declared void, because it does not 
contain a consideration. 

(a) 1 Crompton & Jervis, 461. 
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Lord Lyndhurst, C. B. said, " On looking at this in- 
strumenty Tjarious interpretations might be put upon its 
language^ and several considerations without much inge- 
nuity conjectured. It appears to me, that if in such a 
written agreement to be answerable for the debt of another 
person two distinct considerations may with equal proba- 
bility be inferred as the inducement for that engageinent, 
the writing is not taken out of the operation of the statute 
of frauds, and consequently can give no right of action." 

And per Bayky, B. " I do not know how to distin- 
guish this case from Saunders y. Wakefield. The consi- 
deration in that case, as stated in the declaration, was 
similar to the present, namely, to cease to prosecute and 
stay all further proceedings in an action alleged to be 
depending against one W. Pitman for the amount of a 
bill of exchange drawn by him: the agreement of the 
defendant there was, " Mr. Wakefield will engage to pay 
the bill drawn by Pitman in favour of Stephen Saunders." 
There was nothing there to shew that forbearance to 
proceed in the adtion was the consideration upon which 
Wakefield made that promise, nor would the Court make 
any such implication. What is there, then, in this gua- 
rantie substantially different, or from which we can plainly 
and directly know or imply that the dropping of the action 
between Ridley and Ashdown was the consideration upon 
which it was given? It appears to me that there is no 
language which can lead necessarily to this inference, and 
if any other agreement can be supposed to have existed, 
the consideration stated in the declaration cannot neces- 
sarily be imphed. It may be that some other agreement, 
existed with Ashdown, by which the plaintiff was to wait 
for payment by him till the 1st of January; and after- 
wards, in consequence of some benefit conferred by Ash- 
down upon the defendant, he may have ufidertifken to 
pay the plaintiff if Ashdown did not. The actual consi- 
deration is not sufficiently expressed to take the agree- 
ment out of the provisions of the statute of frauds. '' 
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In the case of Wood v. Benson, referred to in page 
18, n. (6) (where the contract is stated) and since re-^ 
ported {a)), Lord Lyndhurst said, '* The contract resolves 
itself into two parts. One is, ' I engage to pay for all the 
gas which may be consumed/ &c. ; that is a distinct 
engagement. The other part is, ^ and I do engage to pay 
all arrears;' now this latter part cannot be sustained, for 
if it be a distinct engagement there is no consideration to 
support it expressed on the instrument. 

*^ The question then is, if I undertake to pay for goods 
which may be supplied, though there is no promise to 
supply the goods, whether, when the goods are supplied, 
a right of action does not accrue to recover the amount. 
It is quite clear that it does. And though the latter part 
of the engagement cannot be sustained under the first part 
of the engagement, the plaintiff is entitled to recover for 
the gas subsequently supplied ; and therefore the verdict 
must stand for 15/. 4«. 6c/.'' And the learned Lord Chief 
Baron distinguished the case from the following of Thonms 
V* Williams ijb). " The case of Thmnas v. Williams may, 
as it appears to me, be supported. Part of the contract 
in that dase was void by the statute of frauds. The de- 
claration stated the entire contract, including that part of 
it which was void; and therefore the contract, ds stated 
in the declaration, was not proved. The same observa* 
tion applies to Lexington v. Clarke (e), and Chater v. 
Becket {d), and I have no disposition to complain of those 
decisions; because in none of those cases does there 
appear to have been any count upon which the plaintiff 
could recover. But the question in the present case is 
widely different." 

Bayley, J. said, ** I am entirely of the same opinion. 
I consider this contract as consisting of two branches; 
and it appears to me that, as to the latter, there is no 
sufficient consideration to sustain the promise. But I am 

(a) 2 Crompton & Jervis, 94. (c) Foit^ p. 283. 

(6) Post, p. 281. W) Antl, p. 63. 
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of opinion that there is no objection to that part of the 
agreement which relates to the gas to be supplied subse- 
quently to the guarantie. 

" I take it to be perfectly clear, that an agreement may 
be void as to one part, and not of necessity void as to the 
other. There are many cases in the books where a con- 
tract has been held good in part and bad in part. A 
bond may be good, though the condition is good in part 
andfflegalmpart. 

*^ In many cases a distinction has been taken as to what 
is illegal at common law. and what is made illegal by par- 
ticular statutes; and it has been said, that the latter would 
vitiate the whole instnunent, the former not. 

^' I am, therefore, of opinion, that it by no means follows, 
that because you cannot sustain a contract in the whole, 
you cannot sustain it in part, provided your declaration 
be so framed as to meet the proof of that part of the con- 
tract which is good. 

** In each of the cases referred to for the purpose of 
she?dng that the contract, if void in part was void in toto, 
there was a failure of proof (a). The declaration in each of 
those cases stated the entire promise, as well that part 
which was void as that which was good. I think, there- 
fore, that these cases are to be supported on the principle 
of the failure of proof of the contract stated in the declara- 
tion; but they do not establish that if you can separate 

the good part from the bad, you may not enforce such 
part of the contract as is good. I am, therefore, of opinion 
that the verdict must stand for the amount of the gas sub- 
sequently supplied." 



(a) The "failure of proof" al- 
luded to, if that was the expression 
used by the learned Baron, was, I 
presume, the absence of written 
evidence of that part of the pro- 
mise which could be valid only in 
writing; in which respect the case 
referred to is contrasted with the 



one under consideration; for, in 
the latter, the contract not only 
was divisible, but there was a count 
(as it would seem from the argu- 
ment, though not by the report,) 
upon that division of it in which 
the consideration was sufficiently 
stated. 
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What Cases ar^y or not, included in the words ^' Special 

Promise, ^c." 

(See page 36, et seq. sect. 58 and 80.) 

In Thomas v. Williams (a), the defendant, an auctioneer^ 
about to sell on premises of which the plaintiff was the 

landlord^ the goods of the tenant, promised verbally to 
pay the plaintiff the rent then due, and also the rent that 
would be due at the Michaelmas then next following, 
in consideration of the plaintiff's not distraining: and 
in the second count of the declaration the breach alleged 
was, the non-payment of the rent due at the said Michael- 
mas then next following. It being objected, that the 
promise was within the statute of frauds, the judge directed 
a verdict to be entered for the plaintiff on the second 
count, for 22L lOs. (which was a sum formed partly of 
rent due at the Lady-day preceding the promise, and 
partly of the rent which became due at the following Mi- 
chaelmas^ and gave the defendant leave to move to enter 
a verdict for him; and, upon motion for this purpose, the 
^ Court made the rule absolute. 

Lord Tenter den, C. J. delivered the judgment of the 
Court as follows: — " We are of opinion that this action is 
not maintainable. One Thomas Thomas was tenant to 
the plaintiff of certain premises, and indebted to the 
plaintiff in a sum of about 17/. for rent due at Lady-day. # 
In August the defendant, an auctioneer, was about to sell 
the goods of the said tenant on the demised premises. 
The plaintiff came to the premises, and required security 
for his rent. The defendant promised, that if the plaintiff 
would allow the sale to proceed, he would pay the arrears 
of the rent then due, and also the accruing rent up to 
Michaelmas next. This promise was by word only, with- 
out writing. Some money had been paid, but not quite 
so much as the amount of the arrears due at Lady-day. 

(a) 10 B. & C. 664. 
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At the trial a verdict was given for the whole diflference 
between the amount of the money paid and the amount 
of the rent up to Michaehnas, including in that amount 
the arrears of the rent due at Lady-day. The question 
is| whether the plaintiff could recover the whole of that 
sum, or the difference between the money paid and the 
arrears due at Lady-day? or whether the whole contract 
was void? We think the whole was void. Several cases 
were quoted at the bar in support of the plaintiff's claim^ 
but there is no case in which the promise of payment has 
gone beyond the amount of the right vested in the party 
to whom the promise was made^ or beyond the assumed 
value of the fund out of which the payment was to be 
made. In Edwards v. KeUy (a), the landlord, to whom 
the promise was made, had actually distrained the goods 
of his tenant and delivered them to the defendant to be 
sold in consideration of his promise to pay the rent due, 
for which the distress had been taken. In CastUng v. 
Aubert (6), the plaintiff gave up to the defendant policies 
of insurance, on which the plabitiff had a lien, to secure 
himself against bills which he, on the faith of that lien, 
had accepted for the accommodation of the assured, and 
the person to whom he delivered them promised to dis- 
charge the bills and give to the plaintiff the same indem- 
nity that his lien afforded him. In these cases the promise 
was founded on a new consideration, distinct from the 
demand that the plaintiff had against the third person, 
although its performance would have the effect of dis- 
charging that demand and releasing that person. In WU- 
Hams Y. Leper (c) there was no actual distress, but there was 
a power of immediate distress, and an intention to inforce 
it, and I think the judges must have considered that power 
as equivalent to an actual distress. It is not necessary now 
to decide whether it was rightly so considered (cQ, because, 

(a) Antly p. 48. (d) See Wood v. Nunu^ antl^ 

(6) Aatly p. 50. p. 46, n. (a), 

(c) Antly p. 45. 
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supposing it to have been rightly so considered, the decision 
will not go beyond the amount of the arrears then due, and 
for which the right of distress might hare been immedi- 
ately exercised. But this reasoning will not apply to the 
accruing and future rent. The plaintiff could not have 
distrained for that rent. The defendant by paying all 
that was due at Lady-day might have proceeded to sell 
the goods. If that sum were paid or secured, the plaintiff 
sustained no loss or detriment by the sale of the goods. 
So that the promise to pay the accruing rent exceeded the 
consideration, and cannot be sustained on the ground on 
which the cases referred to are to be sustained, but is 
nothing more than a promise to pay money that would 
become due from a third person, and is within the words 
of the statute and the mischief intended to be remedied 
thereby. And as to so much, therefore, the promise is 
void by the statute. The next question, then, is, whether 
the promise being void in part can be held good as to the 
other part, viz. the arrears due at Lady-day in respect of 
which it might have been good if confined to those arrears. 
And upon this point the two cases of Lexington v. Clark (a) 
and Chater\.Becket{b), quoted in the argument, are autho- 
rities directly in point against the plaintiff. In each of 
them the promise was as to a part held not to be within 
the statute, and as to a part to be within the statute, and 
the actions proceeded for the recovery of the part not 
within the statute, the other part having been satisfied. 
But it was held that the promises were entire, and that 
being in their commencement void in part they were void 
altogether. For these reasons and upon these authorities 
we think the plaintiff can recover nothing. The rule for 
entering a general verdict for the defendant must there- 
fore be absolute." 

In Lexington v. Clarke (a), the defendants were husband 
and wife: the declaration stated, that the plaintiff had 

(a) 2 Ventris, 223. • (6) AntCy p. 63. 
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demised to the former husband of the female defendant 
certaui land at the rent o{320L per annum^ half a year of 
which rent was in arrear; and that, in consideration that 
the plaintiff would permit the female defendant to hold 
the premises for a certain time after the decease of her 
former husband, and to remove divers posts, rails, and 
other things fixed and placed upon the premises by her 
said husband, she promised to pay the pluntiff as well the 
half year's rent, as also 260L more. The btter sum was for 
her own enjoyment of the premises. A special verdict 
was found, stating the promise to be as declared upon, 
but that it was not in writing; that the female defendant 
enjoyed the lands, and took away the posts, &c., and had 
paid the 160/. but not the 2601., nor any part of it. 

" By the opinion of all the Court, judgment was given 
for the defendant: for the promise as to one part being 
void, it cannot stand good for the other; for it is an entire 
agreement, and the action is brought for both the sums, 
and indeed could not be otherwise , without variance from 
the promise." 



Of the Extent of the Contract of Surety. 
(See page 66, et seq.) 

In Farebrother v. Worsley (a), the action was brought 
by the sheriff of Middlesex against the executors of a 
deceased surety of a bailifi^ upon a covenant that the 
bailiff should pay the sheriff the costs and charges of 
defending any action, or of prosecuting or opposing any 
motion, &c. touching or concerning any matter wherein 
the bailiff should act, or assume to act, as bailiff to the 
said sheriff; and should indemnify the sheriff against all 
actions, costs, &c. which might be commenced, or which 
the sheriff might suffer, pay, or be liable to, for or by 
reason of the executing, not executing, returning, or not 

(a) 1 Crompton & Jervis, 549. 
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returning, or mis-return of any writ, process^ mandate, pre- 
cept, or warrant, occasioned by the act or default of the 
bailiff. 

The Court held, that under the terms of this covenant 
the sheriff was entitled to be indemnified not only from 
costs incurred in consequence of the wrongful act of the 
bailiff, but also from those incurred in an action brought 
against him in consequence of a return made by the 
sheriff to a writ, on instructions given by the bailiff, though 
those instructions were correct and proper. 

Lord Lyndhurstf C. B. said, '^ The substantial question 
intended to be raised upon this record, and which was 
discussed yesterday, is, whether, where the bailiff had 
acted properly in the discharge of his duty by making a 
proper return to the sheriff, and costs and charges have 
been incurred by him, the bailiff and his surety be liable 
for such costs and charges. It appears to me that the case 
I have stated falls distinctly within the language of one of 
the covenants; and on looking through the rest of the 
instrument for the purpose of ascertaining whether there 
is any other covenant or provision to qualify or restrain 
the meaning of the one in question, it does not appear to 
me that there is any thing to justify me in decUning to 
put upon the covenant I have alluded to the meaning 
which its terms naturally import. The part to which I 
refer is this, ^ that the bailiff shall pay, &c. to the sheriff, 
&c..the costs and charges of defending any action and of 
promoting or opposing any motion in, or application to 
the Court, touching or concerning any matter wherein the 
bailiff should act or assume to act as bailiff to the said 
sheriff.'* In this case, the bailiff pointed out the return 
to be made on the writ. On that return an action was 
brought against the sheriff, and costs and charges were 
incurred by him. These, therefore, were costs and 
charges in defending an action in a matter wherein the 
bailiff acted as bailiff to the sheriff, the now plaintiff. 
They, therefore, fall precisely within the words of the 
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deed, and I see nothing to prevent those words from 
taking effect.** 



In Ikin V. Brooks {d)y an action on a promise of indem- 
nity (not a proper contract of guarantie), a letter was 
given in evidence, in which the defendant, after acknow- 
ledging the receipt of two promissory notes from the plain- 
tiff for the respective sums of 100^. and 400/., proceeded 
thus, ''it is understood and agreed between us, that in 
consideration of the money so secured to be paid to us as 
aforesaid^ we hereby, indemnify you," &c. Upon the 
question of the construction of the letter, whether the 
security for the payment of the 500/., or the actual pay- 
ment of that sum, was the consideration for the indemnity, 
the Court thought the security, and not the payment, was 
the consideration, and therefore the plaintiff obtained 
judgment for his indemnity, though the whole of the two 
notes had not been paid. 



Of the Extinguishment of Suretiship^ 

(See page 127, section 159, et seq.) 

In Combe v. Woolf a case tried in Hilary term, (2 W. 4) 
and argued before the Court of Common Pleas in the 
same term, the action was brought upon the following 
guarantie: — "Messrs. Combe, Delafield & Co. London. 
Gentlemen, I hereby guarantie and engage to see you 
paid for any porter you may send to Mr. Abraham Joseph, 
of this town, until you receive notice to the contrary from 
me.*' Signed by the defendant. Porter was sent at dif- 
ferent times, and the credit on the first invoice, and also 
in those of the succeeding invoices in which any credit 
was mentioned, was stated to be '' six months.*' This 
credit having expired, the plaintiffs applied to Joseph for 

(a) 1 B. & Adol. 124. ' 
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payment for the porter, the price of which was claimed in 
the present action. Joseph, in consequence, remitted a 
promissory note at two months for the amount, the receipt 
of which the plaintiffs acknowledged in the following 
letter: — "Sir, We have yours of the 1st instant, inclosing 
bill value forty-five pounds: as the amount is overdue, 
we expected cash remittance in lieu of the above; we 
request attention to this in future," &c. Signed by a 
clerk of the plaintiffs. For the defendant it was con- 
tended that this acknowledgment was evidence of an agree- 
ment to give time to Joseph until the period upon the 
note expired, and therefore that the defendant, the surety, 
was not liable. The question was left to the jury, who 
said, "We find no notice given to the defendant as to 

credit." "As practical men we find that the money 

was demandable at the end of six months, but we consi- 
der that the plaintiffs might take a bill, and that it did not 
put an end to the guarantie." 

There was also a question as to the extent of the defend-* 
ant*s liability. The guarantie is expressly for Porter; 
the plaintiffs, besides the claim for porter, claimed a 
balance upon an account for casks not returned by Joseph, 
and the verdict included this sum as well as the former. 
But the Court granted a new trial, expressing an opinion 
that there was evidence of an agreement to give time, and 
therefore that the defendant was not Uable : and seemingly 
also the Court thought the guarantie did not extend to 
the casks/ but that if it did, still the plaintiffs were not 
entitled to recover the demand in respect of the casks in 
the present action, the declaration being adapted only to 
the demand for porter. 

The opinion of the Court as to the first point, turning 
as it does chiefly upon the effect of the plaintifi^'s letter 
acknowledging Joseph's remittance, coincides in a great 
degree with that of the Court of K. B. in Shipton v. CaS" 
son {a). There the defendant was the principal debtor; 

(a) 5 B. & C. 379. 
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when due, the defendant's surety paid the debt iii bills 
instead of money; which pajrment the plaintiffs acknow- 
ledged in the following manner: — ^* Yonrs of the 27th b 
received this day, inclosmg bills and note, which w31 pass 
to your son's account when due:" but before the bills 
became due the plaintiff brought this action, and the 
Court held it not maintainable. Abbott, C. J. said, '* I 
agree that the plaintiffs were not bound to accept it," (viz. 
the remittance of bills in lieu of money); *^ diey might 
have returned it, and insisted upon their right of action. 
But instead of that they made the amount available to 
their own purposes, and undertook to place it to the credit 
of the defendant's account; having done so, as against 
the plaintiffs it must be taken that there was no objection 
to the nature of the remittance :" and therefore, until the 
bills became due,, it was held, the plaintiffs had suspended 
their remedy against the principal; k fortiori, the acknow- 
ledgment having such an effect, discharges the defendant 
in the other case, who is a mere surety. 



Of the Effect of the Creditor's discharging one Surety 
with relation to th^ Liability of the other Sureties. 

In page 118 I postponed for a future consideration the 
question of the effect of the creditor's discharging one of 
his sureties, with relation to the liability of the retnaining 
sureties. 

In Austen v. Howard {a), the plaintiff, sheriff of Surrey, 
had paid to the avowant in replevin S84/. as damages, for 
having taken insufficient pledges upon the replevin, and to 
recover this sum from the defendant, who was surety in the 
replevin-bond, he brought the present action. The plain- 
tiff, as sheriff, ought to have taken two sureties, instead of 
which he only took one, the defendant; on whose behalf, 
consequently, it was contended that the bond was void; but 

{a) 1 J. B. Moore, 68; 7 Taunt. 327. 
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the Court thought the bond good^ and that tl^e question 
mas merely as to the extent to which the sheriff should 
now be entitled to recover. ** The justice of the case/' 
said Gibbs, C.J. '' appears to be this: Jthe sheriff ought 
to have taken a bond from two sureties. If he had done 
SO9 the defendant would be liable as a co-<surety only; the 
plaintiff, therefore, is entitled to recover the moiety of the 
damages from the defendant, which the jury awarded in 
the action brought against him as sheriff. The judgment, 
therefore, should stand for 142/. 5^.'* (half the amount paid 
by the sheriff). 

It may, however, be observed that the case of the sheriff 
upon a replevin is peculiar, for he is under an obligation 
to take two sureties, and those sufficient sureties; and 
their bond being several as well as joint, he ought, it 
wouldvseem, to take two, each of whom is sufficient to 
the full extent of the joint obligation ; so that, if he does 
his duty, one of the sureties paying the whole sum reco- 
verable upon' the replevin-bond, is not only entitled to 
contribution in point of law, but is at all events sure to 
obtain it: but in the case of a common creditor who has 
discharged on^ of bis sureties, and so deprived the others 
of the right of contribution, I believe it has not yet been 
decided to what extent, or whether at all, these shall be 
relieved, in consequence, from the demand of the creditor. 



In page 124 I have referred to the cases of Bulteelv, 
Jarrold (a) and Davey v. Prender grass (6). In the former, 
to an action upon a recognizance of bail, the bail pleaded, 
that the plaintiff, without his privity, had agreed to take 
security from the principal; and upon demurrer to this 
plea, on the ground that an agreement by parol could not 
be pleaded in bar of an obligation by record, the Court 
gave judgment for the plaintiff, and the House of Lords 
affirmed the judgment; but the Lord Chancellor at the 
same time recognized the sufficiency of the matter pleaded 

(a) 8 Pri. 467. (6) 5 B. & Aid. 187. 

U 
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as a ground of reEef in equity. In difl lattar case also it 
was decided upon demumr not to be a valid defence to 
an action upon a boiAy TtlialJthi^obiigee had agreed bjr 
parol to give time to the principal debtor. 



The case alluded to inpage^liSTy s. 191, but the name 
of which is omitted, is Curling v. ItmeSf 2 H. Bl. 378. 
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ACCOMMODATION ACCEPTOR, not a surety, 192. 
not discharged by same causes as surety, id. et seq. 

by agreement to give time to drawer, «/• 
may prove under bankruptcy of drawer, when, 242. 
when barred as to debt, barred as to special damages, 243. 

ACCOMMODATION MAKER of note, a surety, 194. 

not discharged by release of indorser, id, 
parties, sureties, when, 196. 

AGENT, what, 28. 

who may be, id, 

must be a third person, 25. 

how authorized, 28. 

must be authorized by deed, when, id. 

how should sign, 26. 

unauthorized act of, binding, when, 29. 

when personally liable, 26. 

guarantie to, by whom enforceal>le^ 32. 

ANNUITY SURETIES, liability and dischai^e of. 
in case of grantor's bankruptcy, 108, 250. 

insolvency, 109, n. (a), 251, 252. 
their own bankruptcy, 108. 

insolvency, 109, n. (a). 

APPROPRIATION OF PAYMENTS, 221, et seq. 
rule as to, id. 

no exception from, in favour of sureties, 222. 
determined by evidence of intention, id. 
case as to, in favour of surety, 224. 

BAIL are sureties, 206. 

BAIL ABOVE, their rigfaU, id. et seq. 
rights of, whence derived, 207. 
discharged, how, id. 

by iMmkruptcy of defendant, when, id. 

when not, 208, 211. 
not by bankruptcy of defendant, till allowance of 

certificate, 208. 
by defendant becoming a peer, when, 809. 

member of House of Com- 
mons, id. 
u2 
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BAIL ABO\ E^(Continued,) 
^ > discharged, bow — 

by transportation of defendant as felon^ when, 309, et seq. 

alien, when, id. etseq. 
death of defendant, when, id» et seq* 

when not, 211. 
plaintiff's proving debt under cbefcndaiifc's oommission, 
when, 210. 
agreeing to give tine to dcfendantt ivheii»'2t9. 
accepting a cognovit from principal, when, 215. 

vheii not, 216, D. (Of ^ 
not by plaintiff's taking security from pitneiped, S12. 

merely Ibfbearing, 214. 
notwithstanding reservation of their liability, when, 214. 
by want of notice, when, 220. 
by their own bankruptcy, when, 221. 
entitled to a reimbursement of expenses, 262. 
liability of, suspended, defendant obtadning writ of error, 211. 

injunctioo, id. 
CERTIFICATE A DISCHARGE, 
of surety, when, 92. 

of principal from claim of surety, when, S34» et seq. 
of annuity surety, when, 108. 

CONSIDERATION necessary, when, 6, 9, a. (b). 
what sufficient as, 6, 276. 
general qualities of, id. 
must be of legal value^ id. 
must be definite and certain, 7. 
of forbearance, sufiicient, id, 276. 
must be executory^ id. 
past, what, id. 

when suliicient, 8. 

when insufficient, 7, 
' new, when necessary, 8. 

between whom it must take place, id, n. (r). 

must be in writing, 9, et seq. 

written statement of, what sufficient, 13, et seq. 277. 

what insufficient, 9, 11, 12, 14, 17, et seq. 

CONTRIBUTION between sureties, 266. 
principle and rule of, id. 
rule of, erroneously stated, 267, n. (e). ' 
when all sureties solvent, what, 266. 
when some of sureties insolventyiwhat, t^ 
at law, what, 267. 

when surety claiming, has been paid any thing, what, id. 
right o^ may be waived, 268. 
no right of, in what case, id. 
extends to what, 269. 

not to expense of surety's defence, id. 
exists between whom, 270. 

all sureties, id. 

whom not, 271, et seq. 
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CONTRIBUnON^Confinaed.) ' ' 

right of, not destroyed by creditor*s giving fime to c<>^8tirety, 276. 
loss ofy hf act Of ereditof, efibci of, 288. 

COROLLARIES, 2, 6t swi. ^ 
use of, 3, n. ( /). • 
"iqf>pltcation05t43.i . ' 

DEMURRER, what, 37, n/(fl). 



'J '• 



DRAWERS AND INDORSERS. 

are sureties, 180, ii'4;m (K); * ' 
discharged in same niftis^Der ass^ureties, 180. 

by liolder's givift^ titoe to tkc&&p(t»t, id. 
notwithstaBdingfeservatiOti* of liability, 182, 199. 
by bankruptcy, when, 9T. • ' ' 

FRAUDS, STATUTE OF, 4. • ' 

author of, 10, n. (a). 

policy of, jrf. .'>■!'»' 

former interpretation of, 9. . ■ i 

present interpretation of, id. 36^ et seq. 
guaranties within, 3, 36, et seq. ' ' ' 

promise to pay debt not yet contracted, within, 53, et seq. 
original promises not widiin, 37, et seq. ' . ■ ; . ^ , 

promise of person ordering goods, not witbiti^ wtiere^ 58, et seq. 
indemnity, not within, 59. 

debtor to pay assignee of debt, not withld, 69, et seq. 
guarantie by attorney, not within, 61. - 
del credere contract, within, 64, et 86q. ' 
complied with, when. See Surety, tontract of. Comideration, 

LIMITATIONS, STATUTE OF, 1 10. 
extends to contract of surety, id, 
runs from what time, id. 
plea of, what it should state, id. 
replication to, id, 
acknowledgment of liability, an answer to, id. 

must be in writing, id. 
payment on account, when an answer to, id. 

not an answer to, 113. 
extends only to simple contracts, 113. 

not to specialties, Id. See Presumptive Bar, 

PARTNERS, guaranties by, rules respecting, 29. 

by one, when binding on copartners, id. 31. 
when not, id. 
may be set off, when, 30. 
guarantie to one, by whom enforceable, 32, et seq. 

to, not addressed, 33. 
when one considered surety for Another, 239. 

PRESUMITIVE BAR, what, 113. 

takes place, when, id. 
extends to specialties, id. 
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REPLEVIN SURETIES discharged; hdvr, 12^. - ' ' ! • ^ 

in same manner as other sureties, id4 
notwithstanding reservation of tiabdityyiV/. a04i' / * 

STATUTES 49 Geo. 3, c. 121, s. 8, an^ 6 Geo. 4, c. 16, s. 52. 
who may prove under, 234. 
sureties may prove under, id. 

when, ^3t. 

when not, 435. * ' ,. i " 
bail may prove under, 238. 
partners may prove under, when, 239, et seq. 
accommodation acceptbrs may prove under, 242^ et sec^; 
what debts proveable under, 246. 
do not apply tQ annuity sureties. See Statute 6 Geo. 4, c. 1 6, s. 55. 

SURETY, BANKRUPTCY OF, 92, 
discharges surety, when, id, 

discharges as to liabilities proveable under commission^ id, 
what proveable under, id. et seq. 
debts payable at future day, proveable^ 93. 
only debts proveable, 107. 

guarantie not a debt before default of debtor, 93, et seq. 96. 
not proveable before default of debtor, 94, etseq. 
proveable after de&uU of debtor, 102. 
contingent debts proveable, 100. 

to be valued, id, et seq. 
guarantie cannot be valued, 101. 

not proveable before default of debtor, 97, 101. 
costs when proveable, 106. 

barred by, though not proveable, id, et seq. 

suretV, contract of. 

definition of, and corollaries, 1, 2. See CcroUaiHa, • - 

how distinguished from original promise, 37, et seq. 49| 54^ et seq. 

erroneous criteria of, 56. ' - • 

a unilateral contract, 10, n. (a). 

mutuality unnecessary in, id, 15. 

for what may be, 1, et seq. 

may be for torts as well as debts, 38, et seq. 40* 

how made, 4, et seq. 

verbal, not valid, id. 

verbal, performance of, conclusive, 4, n. (6). 

must be in writing, 5, 9. 

writing of, what sufficient, id. et seq. 19, 23. 

letters sufficient evidence of, 

to agent, sufficient evidence of, 23, et seq. 
stranger, sufficient evidence o^ id, 
must be signed, 24. 
by whom may be signed, id. 26. 
signature of, what sufficient, id. 
consideration for, necessary. See Comideraiion, 
must be stamped, when, 35. ' ' t' i I ft i- 

exempt from 9tamp, when, id. 



SURETY, CONTRACT OT^Omtinued,) ^ ' . ,,,,.,. 
one stamp upon, when sufiScient, 2U 
if revokea^ bow revived^ 24« 
proposal of, not sufficient, 25, et. seq. 

, unless 5iccepted, irf. . ^», .; • 
with agent, 23. See Agent. , ,,...,. 

by agent, 26. See Agent, , , ♦ 

with one partner, enforce9.1:(Ie by whom, 32. 

by one partner, bin(^i|^g o^ co-partners, when, 29, et seq. See 

Partneri. ■•..-...., v, .- ■< ■ 

not addressee} .ta?ny59ne,.p4,etaeq. ,. ^.< 

acU^ou upon special, 34» 9^ .s.eq. 56, n, (a).. , . 
cannot be set off, »..•,.> , , 

, ^ . ^£br^eah\€| ji^ eauity qply, wlieu, .34, p, ^o). 

within Statute of Frauds, 36, et seq. See Frauds, Statute of. 
when proveable against estate of surety. I^ee Sufety, Btmk- 

ruptcy of, • > , . • 

extent of, 66, 284. 

as to duration, id, 
things, 72. 
interest, 90.' 
cQsts,^ id. 
whep for one person, 72. 
' several persons, 73. 

several under a particular designation, 74. 
when with one as obligee, id. 

a banking -house, 75, et seq. 79, et seq. 
a trader, 78. 
* ' several persons, 79, et seq. 
a mercantile firm, 80. 
trustees of a company, 81. 
representatives of voluntary society, incor- 
porated afterwards^ 8S. 
if by bondy limited by penalty, 91. 
I 1 I >Unaite4 tp extent of pinoipal obligation, 3, 66> 72. 
co-extensive with principal obligation, 69. 
when relating to office of limited duration, 67, et seq. 
for collector of church rate, 68. 

deputy of churchwardens and overseers, 69. 
ovvrseiBP, 72. 
under act of parliament, id. 
with commissioners of sewers, id. 
for ** any- goods^' 88. 

goods in a particular business, 89. 
'< quartefiy aooount,'* 90. 
specified number of sacks of flour, id. 
a seceivbt, ti^. 
whether to pasty o< past and fii^nre advances, 84. 
an existing debt, or to a future one, 86. 
becomes null, when, 2. 

extinguished, how. See Surety discharged. 
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SURETY, DISCHARGED, 
how, 3, 92, 122. 
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SURETY DlSCHAfiOED^(eb«itm(/.) - « 

by bankruptcy, wtn^^.d^^ • Seje Surety ^ Bankruptcy of. 

Statute of LimitationSt ItO. See lAmUcUions, Statute of, 
' 4h(cb«rge of M^idiv y^hmh l^l^- 
ok^ditox^sconpounding with debtor, id. 
..J.. ' nAtftmiHg debtor, 115. 

agreeing to Mle^ae de^or, id. 

• • tdgite tii»^ to debtor^ 127, et seq. 
covenanting not to sue debtor,' 164, et seq. 
fMlag trithstociri>ie$, 142j Qt jj^qi %4^ . , 
relinquishing .exeeiltiAB issued, agsonst debtor, id. 

et seq. .. . . ' ..." 

aegliaBt.'Ocii^fKndtBitg.lQss tp surety, 146. 
loss of contribution through, act of creditor^ 288. 
norperfonnkig hif.owQ ^gr^o^ent, 154^ et seq. 158. 

16U 
M^nyfOfJiM obligations, 143, 162. 
ntad^ing ttew a^reem^oi wi^ debtor, 1 1 8, et seq. 1 25. 
aersigoee of csiEedit^jr makiqg new agreement with 

debtor^ iao. 
becoming himself principal, 3, 154. 
by concealment practised against surety, 147. 

failure of condition of liability, 139, 154, et seq. 157, et seq. 

consideration, 154, et seq. 
creditor's giving less than stipulated credit to debtor, 155. 

not making demana, when necessary, 139, et seq. . 
departing from contract, 155. 
not performing his own collateral covenant, 161. 
not by creditor's taking new security, 133. 

enlarging dealings with debtor, 138, 139. 
not giving notice of default of principal, 137. 
signing certificate of debtor, 151. 
forbearapce or mere passiveness towards debtor, 
135, 138. 
any thing authorized by surety, 1 34. 
giving notice to terminate liability, 150. 
by laches of creditor as to bills given by debtor, when, 169,etseq. 
notwithstanding reservation of his liability, 182, n. (a), 199, 

et seq. 202. 
when not at law, but only in equity, 117, 129, (s. 162). 
See Dratoers and Indoners, Accommodation Acceptors. 

SURETY, RIGHTS OF, AGAINST PRINCIPAL, 226. 
before payment, id. 

to call on principal to exonerate him, id. 
do not arise till debt is due, 227. 
after payment, id. 

as to reimbursement, id. 

actions for reimbursement, id. 

set-off, 231. 

counter-securities, 232. 

assignment of bond, id. 

rank, id. et seq. 
under commission against principal, 234. 
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SURETY, RIGHTS OF, AGAINSl* PBlNCIPAl?-<€wf/iniWrf.O 
under comoii^sion, b<Sfofe ptfym4nt, 94T. . , >.. 

' ^ 'after paytiient^aSii . ' - ^ • - 

after {Payment of plait df debtt<^^ et seq. 

■ ofentivedefaV 1^4» 237. See 
iS/a€ttKr49 G(;o. 3, c.l 3 1, s. 8. 
after insolvency oTprhidipal, 1148,- 
dfscliarge of prmcipal- umi^r Lords' Act, 249. 

SURETY, RtGHTO OP,' AGAINST GREMTOtI, 252. 
to stand tA place of ^t^tor, id > 
as to securities of creditor, id, i- < 

as to judgment 'ag&insft bail of prittdpa^ 258. 
as to funa in Court, f</.' 
if surety is titid^r personal di^btlity, 250i 
against the crown, 25d. 

after pay«ient, 259. 
as to* composition ac6«pM by credtitor, itL 

dividend under comtnismon against principal, 259. et seq. 

contribution. See ConttWutian, 



THE END. 
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